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IN  MEMORIAM 


Robert  E.  Winbourn,  Attorney  General  of  the 
State  of  Colorado,  departed  this  life  on  the  seventh 
day  of  Augrnst,  1930. 

In  the  full  vigor  of  manhood,  when  hopes  were 
higrh,  when  public  favor  and  successful  achievement 
Avere  beckoning^  him  onward  to  earnest  endeavor  and 
to  wider  fields  of  usefulness,  the  Invisible  Hand  was 
laid  upon  him  and  he  passed  to  his  reward  as  his  na- 
tive State  of  Colorado  mourned  the  loss  of  one  of  her 
noblest  sons.  An  exemplary  citizen,  an  able  lawyer,  a 
faithful  and  efficient  public  officer,  he  rose  to  ever^' 
occasion,  fulfilled  everi^  responsibility,  and  discharged 
every  duty  with  wholehearted  zeal  and  scrupulous 
fidelity. 

Modest  and  unassuming,  courteous  to  all,  yet  reso- 
lute and  courageous,  impartial  and  just,  he  was  an 
ideal  servant  of  a  free  people. 

Honored,  respected  and  trusted  alike  by  the  Chief 
Executive  of  the  State,  and  by  the  humblest  citizen 
who  grasped  his  friendly  hand,  a  brilliant  career  of 
public  service  awaited  him. 

The  stress  and  storms  of  life  never  swept  from  the 
soul  of  Robert  E.  Winbourn  the  golden  qualities  of 
youth,  and  his  radiant  smile  and  buoyant  spirit  light- 
ened the  burden  of  all  who  wrought  with  him  in  pri- 
vate life  or  in  public  station. 

Those  Avho>se  good  fortune  it  was  to  share  in  his 
official  labors,  to  come  in  daily  contact  with  him.  and 
to  feel  the  charm  of  his  wholesome  and  engaging  per- 
sonality, held  him  in  deep  regard  akin  to  personal 
affection  and  his  untimely  passing  was  felt  by  them 
as  the  pangs  of  personal  bereavement. 
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On  the  13th  day  of  Au^ist,  1930,  John  S.  Under- 
wood was  appointed  by  his  Excellency  Governor  Wil- 
liam H.  Adams,  to  the  office  of  Attorney  General  of 
the  State  of  Colorado  to  succeed  the  lamented  Kobert 
p].  Winboum, 

On  the  11th  day  of  January,  1931,  just  as  his  term 
of  office  was  draAving-  to  its  close,  Mr.  Underwood  met 
with  a  fatal  accident  and  Colorado  ag-ain  mourned 
the  loss  of  a  valued  and  honored  public  servant. 

He  was  an  able  and  accomplished  lawyer  and  dur- 
ing his  brief  term  of  office  met  with  decision  and 
courage  and  handled  with  fidelity  and  marked  ability 
the  many  trying  problems  which  confronted  him. 

His  administration  of  the  office  was  such  as  to  com- 
mand and  receive  the  universal  respect  and  confidence 
of  the  people  of  the  entire  State. 

Above  all  he  was  a  cultured  Christian  gentleman, 
a  loyal  and  abidinor  friend,  a  devoted  husband  and 
father,  a  useful,  public  spirited  citizen  in  whose  pass- 
ing the  State  has  sufi'ered  an  irreparable  loss. 
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SCHEDULE  I 


To  Hig  Excellency, 

WILLIAM  H.  ADAMS, 
Governor  of  Colorado. 

Dear  Sir : 

This  Biennial  Report  for  the  period  January  S,  1929,  to  Janu- 
ary 18,  1931,  of  the  performance  and  progress  of  the  Attorney 
General's  office  concerns  the  work  of  Honorable  Robert  E.  Win- 
bourn,  who  came  to  an  untimely  death  on  Augnst  7,  1930,  and  of 
Honorable  John  S.  Underwood,  who  met  with  a  fatal  accident  on 
January  11.  1931,  just  two  days  before  the  beginning  of  the  new 
term.  Mr.  Underwood  started  the  preparation  of  this  letter  the 
last  day  he  was  at  the  office. 

You  will  remember  that  upon  the  death  of  Mr.  Winbourn  and 
the  appointment  of  Mr.  T^nderwood,  no  changes  were  made  in  the 
personnel  of  the  staff  of  attorneys  assisting  in  this  department. 
This  enabled  the  work  to  progress  without  any  break  in  the  serv- 
ice rendered.  Nevertheless,  the  making  of  this  report  for  those 
officials  who  have  departed  this  life  has  been  undertaken  with  rev- 
erence and  some  reluctance,  for  indeed  this  privilege  and  honor 
rightfully  belong  to  them  and  each  was  so  amply  qualified  to  ex- 
press himself  concerning  his  own  administration  of  this  branch 
of  the  State  Government. 

TAXATION  PROBLEMS 

Many  forces  have  played  their  part  to  thrust  the  taxation  laws 
to  the  foreground  of  the  legal  administration  of  the  state.  Economic 
changes  and  development  coupled  on  the  one  hand  with  greater 
and  more  numerous  demands  for  the  taxpayers'  dollar,  and  on  the 
other  hand  with  the  laws  as  written  on  the  statute  books  and  in  the 
court  decisions  directing  the  collection  and  use  of  that  dollar,  have 
caused  much  litigation  of  grave  importance  to  State  Government. 

Many  conditions  do  need  remedying,  yet  should  some  of  the 
litigants  prevail  there  would  be  created  new  equally  serious  con- 
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(litions  to  hv  corrci'ted.  It  is  the  duty  of  the  encumbent  of  this 
(>fH(M'  to  <«(lininist(M*  ami  defend  the  law.  governing  taxes,  as  it  is 
written.  I^owcrful  litigants  have  been  aggrieved  at  their  tax  prob- 
lems, an  have  all  taxpayers,  and  have  sought  relief  in  the  courts. 
The  defense  of  these  tax  cases  is  of  vital  importance  to  the  state, 
and  is  being  prosecuted  with  vigor.  These  cases  are  intricate  and 
involve  an  enormous  amount  of  work. 

WATER 

The  mountains  are  higher  in  Colorado  than  in  the  states  ad- 
joining. The  snow  melting  in  these  mountains  flows  from  Colorado 
in  all  four  directions.  As  the  population  grows  in  the  states  sur- 
rounding, as  w(Ml  a.s  in  (^olorado,  the  conflicts  in  the  rights  to  and 
use  of  water  as  between  citizens  of  Colorado  and  citizens  of  Wj'om- 
ing,  Utah,  New  Mexico,  and  Kansas,  likewise  increase  in  numbers 
and  in  importance.  Furthermore  the  reasonable  and  fair  preserva- 
tion for  future  increased  use  in  Colorado  of  waters  arising  within 
our  borders,  which  is  not  now  put  to  beneficial  use  here  and  is 
flowing  from  Colorado  into  all  these  other  states,  is  of  paramount 
importance.  Were  Southern  California  allowed  to  prosecute  her 
claims  iind  demands  for  water  in  the  Colorado  River  unrestricted, 
the  future  citizens  of  Colorado  would  not  have  the  right  to  use 
much  more  of  these  waters  which  arise  within  our  state  than  are 
now  appropriated,  bewiuse  Southern  California  has  more  than 
double  the  population  of  Colorado,  is  wealthy,  has  great  need  for 
water  to  appropriate,  and  is  ready  to  spend  all  the  money  neces- 
sary' to  get  the  water  she  wants. 

It  was  hoped  that  the  Colorado  River  Compact  settled  the 
division  of  the  waters  of  the  Colorado  River  fairly  and  for  all 
time  to  come,  but  the  ease  which  Arizona  has  started  in  the  Tnited 
States  Supreme  Court  against  Colorado,  the  Ave  other  Colorado 
River  Stat4»s,  and  the  Federal  Department  threatens  all  that  was 
He<'omplished  by  tlie  compact.  The  magnitude  and  importiuiee  of 
the  defense  of  this  ca.s<»  is  a|)i)arent.  The  Attorney  (ieneral  is  n()W 
actively  defending  Colorado's  pn»sent  and  future  right  to  water 
that  is  flowing  out  of  Colorado  into  Kansas  in  the  Arkansas  River, 
into  Wyoming  in  the  Laramie  River,  into  New  Mexico  in  tin-  La 
riata  River,  into  Lt^Ui  in  the  Colorado  River. 

L'nfortunately  the  defense  of  Colorado's  rights  m  this  regard 
is  expennive  and  doubly  so  for  we  must  defend  ourselves  against 
no  many,  and  at  a  time  when  nil  savings  should  be  made  in  public 
mjpendituroH  which  are  compatible  with  goo<l  judgment.  It  is  im- 
poniblo  for  one  who  has  not  participate<i  in  ca.ses  of  this  kinil  to 
realize  the  tank  they  entail  and  voliune  of  print^'d  matters  neees 
■ary  in  their  prepnratioiL 


Attorney  Genekal  of  Colorado  9 

LEGISLATIVE  REFERENCE  OFFICE 

The  Legislative  Reference  Office  was  established  by  an  act  of 
the  General  Assembly  approved  May  6th,  1927  (Chapter  124,  Ses- 
sion Laws  of  Colorado,  1927).  The  major  services  of  the  office 
are  three :  Lep:islative  reference  work,  bill  drafting  and  revis/ion 
of  statutes. 

This  branch  of  the  Attorney  General's  staff  has  functioned 
for  some  months  and  has  helped  the  efficiency  given  the  legislature 
and  those  desiring  to  draft  bills  to  present  to  the  General  Assembly. 

The  coming  session  of  the  Legislature  is  the  first  since  the 
organization  of  the  office,  consequently  there  is  not  as  much  to  re- 
I)ort  as  there  would,  if  it  were  older.  However,  what  has  been 
accomplished  already  forecasts  the  bigger  service  which  this  de- 
partment will  be  able  to  render  the  state  in  the  future  by  the  ad- 
dition of  this  office.  Formerh'-  the  general  work  of  the  Attorney 
General's  office  was  seriously  delayed  during  legislative  sessions. 

GASOLINE  TAX 

The  increase  in  the  tax  on  gasoline  has  added  to  the  duties  of 
the  office.  This  in  the  administration  of  the  law  as  well  as  in  the 
litigation  to  collect  the  tax.  Constant  care  has  been  exercised  to 
protect  the  state  to  the  end  that  the  revenue  due  from  this  source 
should  not  suffer  depletion.  Suits  have  been  brought  to  recover 
delinquent  gasoline  taxes.  In  most  cases  these  have  been  success- 
ful. Where  the  facts  justified,  the  violator  has  been  prosecuted 
and  convicted.  "Gasoline  price  wars"  have  caused  some  of  the 
trouble. 

Before  these  price  cutting  escapades  cease  in  a  communitj^ 
some  individuals  are  bankrupt,  and  at  the  time  they  are  forced  out 
of  business  owe  the  state  some  tax  and  have  nothing  out  of  which 
the  same  can  be  realized.  When  considerable  gasoline  is  sold  the 
amount  of  tax  due  each  month  is  material.  The  tax  for  one  month 
is  not  due  by  law  until  the  25th  of  the  following  month,  thus  per- 
mitting nearly  two  months  to  pass  with  no  legal  provision  for  a 
check  on  the  tax  due. 

The  amount  of  the  bond  required  by  law  to  be  given  by  a  gaso- 
line vendor  is  too  small  in  the  case  of  the  large  operator,  with  but 
small  capital  invested. 

HIGHWAY  MATTERS 

Many  difficult  problems  for  the  highway  department  are  dis- 
posed of  each  year.  Litigation  and  disputes  constantly  arise  over 
right  of  way  as  well  as  administrative  legal  questions  which  de- 
mand particular  attention  from  this  office.  Several  millions  of  tax 
money  are  expended  on  the  development  and  maintenance  of  state 
highways  each  year.  Great  care  has  been  rendered  by  this  office 
to  assist  that  department  in  every  waj^  as  needed. 
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PUBLIC  UTILITIES 

I'ublic  Utilities  litigration  has  been  important  ami  included 
more  especially 

l*articipation  in  the  application  of  the  C.  ^:  8.  Ry.  Co.  to 
abandon  its  IMatte  Canon  line  of  railroad,  including  oral  arsru- 
ment  before  the  I.  C.  C.  at  Washin^on,  D.  C.  Althoug-h  the  ap- 
plication was  successfully  opposed,  permission  was  granted  to  re- 
new it  after  three  years,  during  which  time  it  is  the  express  duty 
of  all  ptirties  concerned,  including  the  State,  to  effectuate  any 
possible  economies  for  saving  the  line.  The  I.  C.  C.  suggested  that 
the  State  of  Colorado,  as  other  states  have  done  in  similar  cases, 
might  reduce  or  even  eliminate  taxation  of  this  line. 

Preparation  of  the  case  of  the  P.  U.  C,  etc.  v.  the  City  of 
Loveland,  289  Pac.  1090,  in  which  the  Colorado  Supreme  Court 
pronounced  the  effectiveness  of  the  Commission's  orders. 

Preparation  of  the  case  of  the  People  v.  Swena,  now  pending 
in  I  he  Supreme  Court.  This  is  a  test  case  to  determine  the  con- 
stitutionality of  Sec.  2975  (a)  C.  L.  1921. 

Preparation  of  the  case  of  Cox  v.  the  State  of  Colorado  in 
the  U.  S.  Supreme  Court  in  which  the  appellant,  Cox,  attacked  the 
constitutionality  of  our  Public  Utilities  Act,  and  in  which,  after 
oral  argument  before  the  court,  the  State  of  Colorado  was  sus- 
tained and  the  appeal  dismLs.sed. 

SCHOOL  QUESTIONS 

The  laws  governing  the  public  school  system  of  the  state  are 
quite  involved  and  are  continually  being  amended  so  that  the  ad- 
ministrative legal  (juestions  submitted  to  this  office  are  highly  tech- 
niwil  and  receive  constant  attention.  The  opinions  on  these  ques- 
tions .shown  in  tln<  volmn*'  i-ipr.-«'!it  but  ;i  sinnll  pn?M  Ion  i^\'  il).« 
work  performed. 

PUBLIC  SCHOOL  LANDS  AND  FUND 

There  is  considerable  legal  work  done  by  this  oflice  in  connec- 
tion with  the  leasing  and  sale  of  school  Uuids  to  pn>tect  the  inter- 
estH  of  the  state,  including  actions  for  the  recovery  of  delinquent 
rentals  and  ju'tions  to  recover  posses.sion  of  state  lands.  Likewise 
the  loaning  of  tlie  sch(K)l  fund  on  real  estate  .security  requires  con- 
tinual vigilance  in  the  examination  of  abstracts  to  protect  the  state 
with  go(Hl  titles  as  security.  The  bonds  which  are  purchased  with 
this  fund  luive  to  l)e  examined  as  to  correctness  of  the  legal  pro- 
ro<lun'  un<ler  which  they  are  issued  before  the  money  is  invested. 

The  act  validating  eertifiwitos  of  purchase  and  patents,  con- 
taining a  resiTvation  of  the  mineral  rights,  is  being  tested  in  two 
eju«<*M  now  l>ofore  Uie  Supreme  Court. 
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CRIMINAL  CASES 

The  criminal  appeals  handled  by  this  ofifice  before  the  Su])reHie 
Court  as  tabulated  on  the  following  pages  show  a  good  record  and 
represent  a  great  deal  of  time  and  work  in  the  preparation  of  brief 
and  abstracts. 

WORKMEN'S  COMPENSATION 

The  legal  service  rendered  by  this  office  to  the  Industrial  Com- 
mission is  not  only  voluminous  but  requires  attention  at  all  times. 
Much  success  in  this  branch  of  the  work  is  reflected  in  the  eases 
tabulated  in  this  report. 

INHERITANCE  TAX 

Through  this  department  there  has  been  collected  during  the 
last  biennial  period  from  December  1,  1928,  to  December  1.  1930, 
the  total  sum  of  $2,064,986.20,  which  is  the  largest  sum  collected 
during  any  biennium  since  this  department  was  instituted. 

The  expense  of  this  department  for  the  same  period  amounts 
to  the  sum  of  $46,347.30,  which  is  substantially  less  than  the  ex- 
pense has  been  for  any  other  biennium  since  the  enactment  of  the 
Inheritance  Tax  Act  of  1921.  This  expense  is  2.2-1-  per  cent  of 
the  amount  collected. 

The  appropriation  made  by  the  last  General  Assembly  for  the 
expense  of  the  Inheritance  Tax  Department,  exclusive  of  salaries, 
for  the  period  from  December  1.  1928,  to  July  1,  1931.  was 
$25,000.00  plus  an  emergency  fund  of  $3,000.00.  *  Of  this  appro- 
priation we  have  expended  $16,047.30  to  December  1,  1930. 

The  refunds  of  taxes  made  under  order  of  court  for  the  bien- 
nium amount  to  $8,957.00. 

The  collections  for  the  biennial  period  may  be  tabulated  as 
follows : 

Number  of  Treasurer's  Receipts  issued  on  estates  examined. 

being  receipts  numbered  44963  to  51965,  both  inclusive     7.003 

Receipts  issued  on  estates  paying  tax 1,039 

Receipts  issued  on  estates  paying  $1.00  waiver  fee... 3.510 

Receipts  issued  on  estates  paying  $3.00  waiver  fee 721 

Receipts  issued  on  estates  paying  $5.00  waiver  fee 1,356 

Receipts  issued  on  estates  paying  $10.00  waiver  fee 331 

Receipts  issued  on  estates  paying  additional  fees , 45 

Number  of  estates  paying  $10.00  examination  fee,  these  being 

included  in  certain  of  the  above  mentioned  receipts 796 

Attached  hereto  is  a  graphic  comparison  of  inheritance  taxes 
collected  in  each  of  the  fifteen  biennial  periods  since  the  first  in- 
heritance tax  law  went  into  effect. 
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Civil  Service  hearings  and  the  hearings  of  other  boards  have 
required  their  share  of  legal  assistance  from  this  office;  likewise, 
have  the  hearings  on  extradition  and  requisition  received  prompt 
attention  of  this  office  at  ail  times. 

While  some  of  the  matters  which  have  received  the  attention 
of  the  state  legal  department  have  been  of  paramount  importHuce 
to  the  state  in  the  functioning  of  its  government  and  seem  to  have 
taken  the  foreground  of  public  interest,  yet  the  major  portion  of 
the  work  of  this  department,  though  not  so  powerful  in  its  appeal 
generally,  has  been,  nevertheless,  voluminous  and  indispensjible  io 
state  government  as  established  by  our  laws. 

This  report  does  not  contain  as  many  opinions  as  some  of  the 
reports  in  the  past  but  only  the  most  important  have  been  here 
edited. 

The  members  of  the  staff  in  this  department  have  co-()j)erated 
at  all  times,  have  rendered  their  best  to  the  state  and  their  record 
fjpeaks  for  itself.  This  office  has  felt  the  friendliness  of  all  our 
state  departments  and  has  enjoyed  their  co-operation. 

Respectfully  submitted, 

CLARENCE  L.  IRELAND. 

Attornev  (reneral. 


m-vi  vj 
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SCHEDULE  II 


LIST  OF  ALL  PENDING  AND  DISPOSED 

CASES,  IN  ALL  COURTS 

1929-1930 
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CASES  IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES 

No.  12.     October  term,  1924.     State  of  New  Mexico  v.   State  of 
Colorado. 

Ori^al  proceeding  to  establish  southern  boundary  of  Colo- 
rado and  northern  boundary  of  New  Mexico.  Decision  of  Supreme 
Court  handed  dowTi  January  26,  1926,  sustaining  Colorado's  con- 
tention that  the  line  of  the  Darling  survey  was  the  true  boundary 
and  ordering  that  the  said  line  be  resurveyed  at  the  joint  expense 
of  New  Mexico  and  Colorado.     The  survey  is  now  in  progress. 


No.    15.     Original.     October   term,    1927.     State   of    Colorado   v. 
State  of  Kansas,  et  al. 

Original  proceeding  to  determine  rights  of  the  parties  to 
water  in  the  Arkansas  River.  Evidence  being  taken  as  and  when 
commissioner  directs.     Pending. 


Painless  Parker  v.  The  People. 

Application  for  Writ  of  Certiorari.     Relief  from  No.   21050 
Colorado  Supreme  Court.     Writ  denied  October  22.  1929. 


No.  524.     Harvey  Cox  v.  People  of  the  State  of  Colorado. 

Appeal  from  Colorado  Supreme  Court  No.  12485  on  applica- 
tion for  Writ  of  Habeas  Corpus.  Hearing  held  and  case  dismissed 
December  1,  1930. 


No.  525.     Harvey  Cox  v.  People  of  the  State  of  Colorado. 

Appeal  from  United  States  District  Court  No.  9083.       Dis- 
missed for  lack  of  jurisdiction  April  21,  1930. 


No.  526.     Harvey  Cox  v.  People  of  the  State  of  Colorado. 

Appeal  from  the  United  States  District  Court  No.  9076.     Dis- 
missed for  lack  of  jurisdiction  April  21,  1930. 


No.  639.     Union  Pacific  Railroad   Company  v.   Board   of  County 
Commissioners  of  the  County  of  Weld. 

Writ  of  Certiorari  from   Circuit  Court   of  Appeals  No.   96. 
Denied. 
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No.  640.     Atchison,  Topeka  and  Santa  Fe  Ry.   Co.  v.  Board  of 
County  Commissioners,  of  the  County  of  Prowers. 

Writ  of  Certiorari  from  Cirmit  Court  of  Appeals  No.  123. 
Denied. 


No.  915.     Goldsmith  v.  Standard  Chemical  Company. 
Writ  of  Certiorari  denied. 


No.  19.  October  term,  1930.  State  of  Arizona  v.  California, 
Nevada,  New  Mexico,  Colorado,  Utali,  Wyoming  and  Ray  Lyman 
Wilbur,  Secretary  of  Interior. 

Suit  for  interpretation  of  Colorado  River  compact  and  con- 
struction of  Boulder  Dam.    Pending. 


No.    20.     October  term,  1930.     State  of  Wyoming  v.  State  of  Colo- 
rado. 

Interpret  construction  of  former  Wyoming-Colorado  decree  to 
enjoin  use  of  waters  of  Laramie  River.     Pending. 

CASES  IN  THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS 

No.  96.  Union  Pacific  Railroad  Company  v.  Board  of  County 
Commi.ssioners  of  the  County  of  Weld. 
Judgment  sustainiujr  defendant's  demurrer  reversed.  Dis- 
trict Court  No.  8718.  Case  remanded  to  the  United  States  Dis- 
trict Court  for  trial,  where  answer  was  filed  and  plaintiff's  motion 
for  judgment  on  the  pleadings  granted.  Pending  on  appeal  to 
this  Court. 


No.    97.     Denver  Tramway  Company  v.  City  and  County  of  Den- 
ver. 

Judgment  sustaining  defendant's  demurrer  reversed;  case  re- 
manded to  the  United  States  District  Court  for  trial,  where  answer 
was  filed  and  plaintiff's  motion  for  judgment  on  the  pleadings 
granted.     Pending  on  appeal  to  this  court. 


No.  123.     Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  v.  Board  of 
County  Commissioners  of  the  County  of  Prowers. 

Judgment  reversed,  sustaining  defendant's  demurrer.  He- 
hearing  denied.  Writ  of  Certiorari  United  States  Supreme  Court 
No.  639  denied.  Case  remanded  to  the  United  States  District 
Court,  for  trial,  where  answer  was  filed  and  plaintiff's  motion  for 
judgment  on   the  plea<lings  granted;   pending  on   appeal   to  this 
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No.  140.     People  v.  Victor- American  Company. 

Action  to  cover  royalties  due  under  coal  land  leases.  Ap- 
pealed from  the  United  States  District  Court  No.  8777.  Settled 
January  17,  1930. 


No.  8022.     Bankers  Life  Companj^  v.  Jackson  Coclirajie,  et  al. 

Action   to   recover  tax   paid   under   protest.     Judgment   for 
plaintiff  appealed  from  United  States  District  Court,  No.  8372. 


No.  8372.     Bankers  Life  Company  v.  Jackson  Cochrane,  et  al. 

Action  to  recover  tax  paid  under  protest.  Judgment  for 
plaintiff.  Appealed  to  the  United  States  Circuit  Court  of  Ap- 
peals, No.  8022. 


CASES  IN  THE  UNITED  STATES  DISTRICT  COURT 

No.  8730.     Town  of  Georgetown  v.  Colorado  &  Southern  Railway 
Company. 

Injunction   to   prevent   abandonment   of   Clear    Creek   Canon 
line.     Case  dismissed. 


No.  8777.     People  v.  Victor-American  Company. 

Action  to  recover  royalties  due  under  coal  land  leases.  Re- 
moved from  Denver  District  Court.  Demurrer  of  defendant  sus- 
tained. Appealed  to  the  United  States  Cireuit  Court  of  Appeals 
No.  140.     Case  settled  Januarv  17,  1930. 


No.  8900.     The   Baltimore    Butterine    Company   v.    Adams,   Win- 
bourn  and  Morton. 

Injunction  against  enforcement  of  Oleomargarine  Law.     Tem- 
porary injunction  issued,  but  later  dissolved.     Pending. 


No.  8901.     Ed.  S.  Vail  Butterine  Company  v.  Adams,  et  al. 

Injunction  against  enforcement  of  Oleomargarine  Law.     Tem- 
porary injunction  issued,  but  later  dissolved.     Pending. 


No.  8904.     The  Harrow-Taylor  Company  v.  Adams,  et  al. 

Injunction  against  enforcement  of  Oleomargarine  Law.     Tem- 
porary injunction  issued,  but  later  dissolved.     Pending. 
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No.  8918.     Olson  Food  PiXKlucts  Company  v.  Adams,  et  al. 

Injunction  ag"ainst  enforcement  of  Oleomargarine  Law.     Tern 
porary  injunction  issued,  but  later  dissolved.     Pending. 


No.  9083.     Harvey  Cox  v.  People. 

Application  for  Writ  of  Habeas  Corpus  as  relief  from  judg- 
ment in  No.  106046,  Denver  District  Court,  denied  October  14. 
1929.  Appealed  to  the  United  States  Supreme  Court  No.  525  and 
there  dismissed  for  lack  of  jurisdiction  on  April  21,  1930. 


No.  9076.     Har\Ty  Cox  v.  People. 

Transcript  of  No.  106046,  Denver  District  Court  to  remove 
same  to  Federal  Court..  Remanded  to  State  Court  on  October  14. 
1929.  Appealed  to  the  Unite<l  States  Supreme  Court  No.  526. 
where  dismissed  for  lack  of  juris<liction  on  April  21,  1930. 


No.  8718.     Union  Paeilic  Kailroad  Company  v.  Board  of  County 
Commissioners  of  Weld  County. 

Action  to  recover  taxes  paid  under  protest.  Demurrer  of 
defendant  sustained.  Appealed  to  the  Unite<l  States  Circuit  Court 
of  Appeals,  No.  96,  where  judgment  was  reversed  and  cause  re- 
manded to  the  United  States  District  Court.  Petition  for  rehear- 
ing there  denied.  Writ  of  Certiorari  to  United  States  Supreme 
Court,  No.  639,  denied.  Thereupon  answer  filed  in  United  States 
District  Court,  where  judgment  for  railroad  company  was  en- 
tered on  motion  for  judgment  on  pleadings,  Sept.  17,  1930.  Pend- 
ing on  appeal  from  such  judgment  to  the  United  States  Circuit 
Court  of  Appeals. 


No.  876').     The  Denver  Tramway  Company  v.  Citv  and  County  of 
Denver. 

Action  to  recx>ver  taxes  paid  under  protest.  Demurrer  to 
complaint  sustained.  Appealed  to  the  United  States  Circuit  Court 
of  Appeals,  No.  97.  where  judgment  was  reversed  and  cause  re- 
manded. Rehearing  denied,  (^ase  remandol  to  the  rnit4'd  States 
District  ('ourt  for  trial,  .\nswer  filed  and  plaintitT's  motion  for 
"-Fiient  on  pleading  granted.  IVnding  on  appeal  to  the  United 
-    lies  Circuit  Court  of  Appeals. 


No.  8767.     At/'hi.son.   Topeka   and   Santa   Fe  Ry.   Co.   v.   Hoard   of 
County  Commissioners  of  the  County  of  Prowers. 

Action  to  recover  taxes  paid  under  protest.  Demurrer  of 
Defendant  sust^iined.  Ap])ealed  to  the  T'nited  States  Circuit 
r'oiirt  of  .\ppejdH,  No.  123,  whiTc  judgment  was  n'versed  and  cauM* 
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remanded  to  the  United  States  District  Court.  Petition  for  re- 
hearing there  denied.  Writ  of  Certiorari  to  United  States  Supreme 
Court,  No.  640,  denied.  Thereupon  answed  filed  in  the  United 
States  District  Court,  where  judgment  for  railroad  company  was 
entered  on  motion  for  judgment  on  pleadings,  September  17,  1930. 
Pending  on  appeal  from  such  judgment  to  the  United  States  Cir- 
cuit Court  of  Appeals. 

THE  FOLLOWING  CASES  ARE  PENDING  OUTCOME  OF 
THE  THREE  LAST  ABOVE  TAX  CASES : 

No.  8719.     Atchison,  Topeka  and  Santa  Fe  Ry.  Co.  v.  Otero  County. 


No.  8720.     Atchison,  Topeka  and  Santa  Fe  Ry.  Co.  v.  Bent  County. 


TRANSCRIPT  OF  DOCKET   CASES  BEFORE  INTERSTATE 
COMMERCE  COMMISSION 

17000.  Rate  structure  investigation.  Part  2.  Western  Trunk  line 
Class  Rates.  Ex  Parte  No.  87.  Sub.  1.  Class  Rates  within 
Western  Trunk  Line  territory.  Attorney  for  Commission  at- 
tended hearings  at  Chicago  and  Denver,  and  presented  evidence 
at  Denver.     Pending. 

17000.  Part  9.  Rate  structure  investigation.  Livestock.  West- 
em  District  rates.  Attorney  for  Commission  attended  hearings 
at  Salt  Lake  City,  Kansas  City  and  Chicago.   Pending. 

17000.  Part  7.  Rate  structure  investigation.  Grain  and  grain 
products  within  western  district  and  for  export.  Attorney  for 
Commission  attended  hearings  at  Dallas,  Texas,  and  Chicago, 
lUinois.     Pending. 

13535  and  17166.  Petition  filed  on  behalf  of  Commission  to  insti- 
tute investigation  of  rat^s  on  potatoes  in  cases  numbered  above 
and  that  effective  dates  of  prior  orders  be  postponed.     Pending. 

Finance  Docket  No.  7092.  Application  of  the  City  and  County  of 
Denver  for  a  certificate  authorizing  the  Colorado  and  Southern 
Railway  Company  to  relocate  a  part  of  its  Platte  Canon  line. 
Dismissed. 

Finance  Docket  No.  7132.  Application  of  Colorado  and  Southern 
Railway  Company  to  abandon  part  of  its  Platte  Canon  line. 
Denied  with  privilege  to  renew  its  application  in  three  years. 

8070.  Application  of  Denver  &  Rio  Grande  Western  for  an  order 
authorizing  the  acquisition  of  D.  &  S.  L.  Ry.  (Moffat  Road). 
Pending. 
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CIVIL  CASES  IN  THE  SUPREME  COURT  OF  COLORADO 

No.  11969.     The  Antlers  Athletic  Association  v.  Hartung.  et  al. 

Action  to  review  order  of  the  District  Court  of  the  City  and 
County  of  Denver,  refusing  to  restrain  the  enforcement  of  the 
1927  act  regulating  boxing.  Judgment  affirmed  December  31. 
1928. 

No.  12000.     Ireland  v.  Collins. 

Petition  in  l)ehalf  of  State  Tax  Commission  to  intervene  on 
petition  for  rehearing.     Rehearing  denied. 

No.  12043.     Rio  Oil  and  Supply  Company,  n  corporation  v.  James 
Duce  as  State  Inspector  of  Oils,  et  al. 

Injunction  to  restrain  oil  inspector,  attorney  general,  state 
trea>surer  and  state  auditor  from  eollectiiigr  jrasoline  taxes  under 
the  1927  law.     Judgment  affirmed  Februars'  27.  1929. 

No.  12050.     Painless  Parker,  et  al.  v.  St^te  Board  of  Dental  Ex- 
aminers. 

Quo  warranto  (No.  29242  and  99010  Denver  District  Court/) 
action  against  a  dental  corporation  for  practicing  without  a  license. 
Judgment  of  dismissal  reversed  March  4,  1929.  Writ  of  Certiorari 
to  the  United  States  Supreme  Court  denied  October  22.  1929. 

No.  12059.     People  v.  City  and  County  of  Denver. 

Suit  to  have  gasoline  t-ax  imposed  by  the  Act  of  1923  declared 
a  lien  prior  to  general  personal  property  taxes  levied  and  a.ssessed 
by  the  City  and  County  of  Denver  against  a  gasoline  dealer.  Judg 
ment  for  city  reversed  and  money  paid  to  State. 

No.  12089.     Emily  Johnson,  et  al.  v.  Colorado  Bureau  of  Child  and 
Animal  Protection. 

Action  brought  by  heirs  of  Fred  II.  Forrester  to  set  aside  For- 
rester's will  making  a  residnan'  bequest  of  the  sum  of  $120,000.00 
to  the  State  Bureau  of  Child  and  Animal  Protection.  Writ  of 
Error  to  Denver  Countv  Court  which  upheld  the  will.  Affirmed 
July  1,1929. 

So.  1210R.    People,  ex  rel.  Mahurin,  et  al.  v.  State  Hojinl  of  Dental 
Kxaminers. 

Derided  March  4.  1929,  on  petition  for  writ  of  prohibition  to 
fstrain  the  Board  of  Dental  Examiners  from  revoking  licenses. 
Petition  dismissetl.     Aflinned.      (I)istri<t   Court   No.   100696.1 

No.  12145.     Industrial  Commission  v.  Continental  Investment  Com 
pany. 

Action  t/)  recover  a  penalty.     Demurrer  to  answer  overruled 
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and  case  dismissed  by  the  District  Court  of  the  City  and  County 
of  Denver.     Judgment  affirmed. 

No.  12185.     People  v.  The  Texas  Company,  a  corporation. 

Action  to  collect  penalty  of  three  cents  per  gallon  on  gasoline 
because  of  failure  of  the  Texas  Company  to  pay  its  tax  in  fuD 
within  the  time  prescribed  by  the  1927  Act.  February  27,  1929. 
Judgment  reversed. 

No.  12199.     Ray  R.  Lindsley  v.  W.  J.  Werner. 

Replevin  by  mortgagee  of  confiscated  automobile.  Attorney 
General  appeared  as  amicus  curiae.  Judgment  for  defendant  af- 
firmed. 

No.  12245.     Industrial  Commission  v.  The  People,  ex  rel.  Metz. 

Action  in  mandamus  to  require  the  Industrial  Commission  to 
"promulgate  and  announce  its  final  award  and  decision  in  the 
matter  of"  its  investigation  into  the  question  of  wag-es  in  the  coal 
mines  of  this  state  during  the  period  December  19,  1927,  to  March. 
1928.  Writ  of  Error  to  order  of  the  District  Court  of  the  City 
and  County  of  Denver  awarding  judgment  on  the  pleadings  against 
the  Industrial  Commission  and  ordering  the  issuance  of  a  writ  of 
peremptory'  mandamus.  Reversed  with  instructions,  October  21, 
1929. 

No.  12254.     Public  Utilities  Commission,  et  al.  v.  City  of  Loveland. 
Action  to  review  an  order  of  the  Public  Utilities  Commission. 
Error  to  the  District  Court  of  Larimer  County.     Judgment  re- 
versed June  10,  1930. 

No.  12356.     Gillette  v.  Rice. 

Mandamus.     Judgment  for  plaintiff  affirmed  June  24,  1929. 

No.  12397.     Johnson  v.  Pettijohn. 

Confiscation  of  fish  seine.  Petition  for  rehearing  denied. 
Supersedeas  denied  July,  1929. 

No.  12417.     State  v.  DriscoU. 

Action  to  reverse  injunction  interfering  with  oil  lease  on  sta-te 
land.     District  Court  of  Routt  County,  No.  1816.     Pending. 

No.  12485.     Harvey  Cox  v.  People  of  the  State  of  Colorado. 

Application  for  Writ  of  Habeas  Corpus  seeking  relief  from 
sentence  in  District  Court  case  No.  106046,  denied  October  16,  1929. 
Appealed  to  the  United  States  Supreme  Court,  No.  524,  where 
hearing  was  held  and  case  dismissed  on  December  1,  1930. 
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No.  12507.     Board  of  County  Commissioners  of  Boulder  County  v. 
Union  Pacific  Railroad  Company. 
Tax  assessment  case.     Pending. 

No.  12513.     Continental   Mutual   Insurance   Company   v.   Jackson 
Cochrane. 

Action  pending  on  declarator^'  judgment  fixing  rights  of  policy 
holders.     Denver  District  Court,  Xo.  105709. 

No.  12518.     Frank  S.  Hoag  v.  State  Civil  Service  Commission. 

Judgment  for  plaintiff  affirmed.     District  Court  No.  105974. 
Attorney  General  acted  in  advisory  capacity  only. 

Xo.  12527.     People  ex  rel.  v.  District  Court  of  Boulder. 

Application  for  Writ  of  Prohibition.     Writ  granted  April  21, 
1930. 

No.  12562.     People  v.  M.  B.  Swena  (P.  U.  C). 

Money  demand.     Appeal  from  judgment  for  defendant.  Den- 
ver District  Court  No.  105046.     Pending. 

No.  12574.     People  v.  MDler. 
Oil  Tax  Case.     Pending. 

No.  12602.     The  People  v.  St.^phen  P.  Thomas. 

Contempt  of  court.     Respondent  adjudged  guilty.     Order  of 
commitment  December  11.  1930.     Pending  on  motion  for  rehearing. 

No.  12624.     People  v.  County  Commissioners  of  Wold  County. 
Suit  for  collection  of  oil  tax.     Pending. 

No.  12627.     People  v.  Stanley. 

Appeal  by  the  people  from  a  judgnicnt   for  the  «h't'«MH|}int  to 
test  the  constitutionality  of  the  melon  inspection  act.     Pending. 

No.  12661.     Civil  Service  Commission  v.  The  People  ex  rel.  Beate«. 
Re  certification  of  cla.ssified  civil  service.     Pending. 

No.  12666.     Statr  Boanl  of  Dental  Examiners  v.  B.  O.  Savello. 

Writ  of  Krror.  Denver  Distriet   Court.  Xo.   107296.    Pending. 

No.  12667.     State  Board  of  Dental  Examiners  v.  A.  W.  Heitler. 
Writ  of  Error.  Denver  District  Court  No.  107297.     Pending. 

No.  12668.     State  Board  of  Dental  Examiners  v.  John  H.  M"iller. 
Writ  of  Error.  Denver  District  Court  No.  107299.     Pending. 

.\m   12669.     State  Board  of  Dental  Examiners  v.  Charles  W.  Patch. 
Writ  of  Error.  Denver  District  Court.  No.  107298.     Pending. 
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No.  12670.     State  Board  of  Dental  Examiners  v.  Joseph  R.  Walsh. 
Writ  of  Error,  Denver  District  Court,  No.  107295.     Pending. 

No.  12671.  Raymond  Miller,  W.  R.  Murphy  and  Arthur  King  as 
State  Land  Board  vs.  Limon  National  Bank. 
Action  by  bank  to  recover  from  State  Land  Board  $1,669.20. 
Action  test  validating  act  brought  under  declaratory  judgment 
statute.  Writ  of  Error  Denver  District  Court,  No.  98288.  Pend- 
ing. 

No.  126790.     People  v.  City  and  County  of  Denver. 
Collection  of  oil  tax.     Pending. 

No.  12704.     County  Commissioners  v.  Lavington. 

Suit  for  refund  of  taxes.     Error  to  the   District  Court   of 
Washington  County.     Pending. 

No.  12711.     Board  of  Livestock  Commissioners  v.  Esser. 

Dispute  over  value  of  livestock   sold   by    livestock   board    as 
estrays.     Pending. 

No.  12735.     Eastenes  v.  Adams,  et  al. 

Appeal  from  judgment  of  Weld  County  District  Court,  No. 
7549,  dismissing  complaint.     Pending. 

No.  12736.     Hinderlider,  et  al.  v.  Everett,  et  al. 

Writ  of  Error  in  Chaffee  County  District  Court,  No 

on  judgment  restraining  supervision  of  upper  Arkansas. 

No.  12746.     Katherine  L.  Craig  v.  People,  ex  rel.  Hazzard,  et  al. 

Writ  of  Error  from  Adams  County  District  Court  No.  2856. 
Pending. 

State  Normal  School  v.  WightmaiL 

Writ  of  Error  to  review  judgment  for  plaintiff  for  salary. 
Bill  of  Exceptions  signed.   Pending. 
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CRIMINAL  CASES  IN  SUPREME  COURT  OF  COLORADO 


No. 
12123 
12128 
12133 
12136 
12148 
12221 
12327 
12334 
12336 
12343 
12350 
12371 
12395 
12399 
12405 
1241S 
12426 
12441 
12432 
12453 
12493 
12525 
12528 
12558 
12560 
12572 
12576 
125S0 
12595 
12599 
12614 
12838 
126L1 
12673 
12684 
12685 
12689 
12C94 
12720 


Title  .  Crime 

Wilder  v.  People Violation  Still  Law 

Humrich  v.  Peoph False  Pretenses 

Phennegrer  v.  Peoph Embezzlement   

Dillard  v.  People Violation  Still  L,a.vr 

Osgrood  V.  People Assault 

Sweek   v.   People Larceny    

Ives  V.  People Murder 

Bunch   V.    People Aggravated  Robbery- 

Cockrof t   V.   People Violation  Liquor  Law 

Stewart  v.  People Confidence  Game 

Hamilton    v.    People Confidence  Game 

Bowen  v.   People Indecent  Liberties 

Ewing  V.    People I  :ape    

Critchfield  v.  People Larceny  of  Livvstock 

Ball    V.    People Ilape    

Weiss  V.  People Murder 

Kind  V.  People Murder   .  . 

Wilkinson  v.  People liape    

Terwilliger   v.    People.  .  .  .Juvenile  Delinquency.  . 

Wilkins  v.  People Violation  Liquor  Law.. 

Herrera  v.  People Murder 

Porter  v.   People .  .  Violation  Liquor  Law 

Garcia  v.   People.  .  I:.  »  .  i\  iiii;  Stolen  Projirrty 

Abshier  v.   People. 

Adams  v.   People I'mi    \  i(»lHtiun   i^iquor  Law 

Lasasso    v.    People Statutory  Kape 

Funk  et  al.,  v.  People.  .  .    liobbery   With  Gun 

Flea^le   v.   People .  .  ...  Murder 

Dlehl    v.    People....  ...Violation  Liquor  Law... 

Royaton    v.    I'eople .Murder 


•  tt 


l'.<.pl< 


LeiKhton  and  S 
Moya  V.  Peopl- 
Kolkman  v.  Peopli 

Lord   V.   People 

Walker,  Ray  and  llalladity 

Wolfe  V.  PeopU 

Copp  V.  People......... 

lackey  el  al.,  v.  People... 
Cran*'  n'>«i   Kivnn  v    t><«aii1i 


.\L:irra\  at«'d    Uohbrry.  .  . 

'  i  laml   L:irceny 

.liivenile  Delinquency.. 
Murder  .  . 

<iumbIlnK 

Second  Violation  Uquor  I<ft^ 
I  'oniiosalnn  of  Still 
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CRIMINAL   CASES  IN  SUPREME   COURT   OF   COLORADO 

Supersedeas  Disposition 

Allowed Affirmed   April   29,    1929 

Denied Dismissed    March      8,    1929 

Allowed Affirmed    March    11,    1929 

Denied Dismissed   October    19,    1929 

No   application Reversed   May    27,    1929 

No   action Affirmed    April    15,    1929 

Allowed Affirmed   June      3,    1929 

Denied Affirmed   January   20,    1930 

Denied Dismissed  April    26,    1929 

Denied Affirmed  December     2,   1929 

Denied Affirmed  April   21,    1930 

Denied Affirmed  January   27,   1930 

Denied Affirmed  January  20,   1930 

No   application Pending 

Denied Affirmed  October  21,    1929 

Allowed Affirmed  February     3,   1930 

Denied Affirmed   January   20,    1930 

Denied Affirmed  November     4,   1929 

Pending 

Denied Affirmed  October  28,   1929 

Allowed ,  .Affirmed  April  28,   1930 

Denied Affirmed   February   10,   1930 

Allowed     ' Pending 

Allowed Affirmed  June     9,   1930 

Denied Affirmed  March   10,   1930 

Denied Affirmed  April   30,    1930 

No   application Pending 

Allowed Affirmed  June      9,   1930 

Denied Dismissed   September     8,    1930 

Allowed Affirmed  June   30,   1930 

Allowed Reversed  June   30,   1930 

Allowed     Affirmed 

Allowed   Pending 

Pending 

Allowed     Pending 

Allowed     Pending 

Withdrawn     Pending 

Denied    Pending 

Denied    Pending 
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DISBARMENT  CASES  IN  THE  STATE  SUPREME  COURT 
OF  COLORADO 

No.  12130.     The  People  ex  rel.  v.  Ben.  B.  Lindsey. 
Order  of  disbarment  entered  December  9,  1929. 

No.  12423.     The  People  ex  rel.  v.  George  J.  Humbert. 
Order  of  disbarment  entered  November  12.  1929. 

No.  12469.     The  People  ex  rel.  v.  H.  N.  Marshall. 
Pending. 

No.  12515.     The  People  ex  rel.  v.  Jean  D.  Kelley. 

Order  suspending*  respondent   indefinitely   entered    February- 
10,  1930. 

No.  12519.     The  People  ex  rel.  v.  Charles  Ginsberg. 

Order  suspending  respondent  for  one  year,  entered  February 
17,  1930. 

No.  12520.     The  People  ex  rel.  v.  Samuel  Winograd. 

Order  suspending  respondent  indefinitely  entered  May  5,  1930. 

No.  12543.     The  People  ex  rel.  v.  James  W.  Kelley. 
Pending. 

No.  12547.     The  People  ex  rel.  v.  J.  II.  Houtcher. 
Pending. 

No.  15448.     The  People  ox  rel.  v.  Granby  Hillyer. 
Pending. 

No.  12591.     Tiie  People  ex  rel.  v.  Ivan  A.  Alh'ii. 
Pending. 

No.  12592.     The  People  ex  rel.  v.  John  G.  Powell. 

Order  entered  disbarring  respondent  entered  May  5.  1930. 

No.  12593.     The  People  ex  rrl.  v.  riiarles  E.  Roberts. 
Pending. 

No.  12652.     The  People  ox  rel.  v.  Allen  Warren. 
Pending. 

No.  12710.     The  People  ex  rel.  v.  S.  J.  Castleman. 

Order  of  commitment  entered  Deeember  fi.  1930.    Pending. 

No.  12745.     The  People  ex  rel.  v.  Sam  .Nikkei. 

Pending  on  motion  for  judgment  on  the  pleadings. 
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WORKMEN'S   COMPENSATION  CASES  IN  THE  SUPREME 
COURT  OF  COLORADO 

No.  Title   of   Cause  Judgrmeiu  of  I^wtr  Court  Status 

12083  S.  E.  French  v.  Industrial  Commis- 
sion and  Theodore  Rowley Award    Aftirm(;d.  .  .  .Judgment  Aiflrmed 

January  7.  1929 

12112  John  I.  Robinson  v.  Industrial  Com- 
mission and  Colorado  Fuel  &  Iron 

Company     Award  Reversed .  .  .  .Judgment  Reversed 

iM'bruary  18,  1929 

12114     Smart,  et  al.  v.  Radetsky,  et  al.  ..Award    Affirmed ...  .Judgment  Affirmed 

May  27,1929 

12114     Hazelton,  et  al.  v.  Radetsky,  et  al..  Award    Affirmed.  .  ..Judgment  Affirmed 

May  27,  1929 

12229  John  Thompson  Grocery  Stores 
Company,  et  al.  v.  Industrial  Com- 
mission     Award    Affirmed.  .  .  .Judgment  Reversed 

Decembers,  1929 

12236  C.  F.  &  I.  Co.  V.  Industrial  Com- 
mission  and   Medina Award    Sustained.  .  Judgment  Affirmed 

February  4.  1929 

12251  Employers'  Mutual  Insurance  Com- 
pany, et  al.  V.  Industrial  Commis- 
sion,   et   al Award    Affirmed .  .  .  .Judgment  Affirmed 

March  18,  1929 

12280  Employers'  Mutual  Insunnce  Com- 
pany, et  al.  V,  Industrial  Commis- 
sion     A wa  rd    .Affirmed .  .  .  .Judgment  Affirmed 

May  6.  1929 

12282     New    Jersey    Company,    et    al.    v. 

Richey,   et   al Award    AJHrmed.  .  .  .Judgment  Affirmed 

March  18.  1929 

12320     Comerford  v.  Carr,  et  al -Award    Affirmed.  .  .  .Judgment  Affirme<l 

.January  6,  1930 

12333     Maryland  Casualty  Company,  et  al. 

v.   Industrial   Commission,  et  al. . .  Award   Affirmed .  .  .  .Judgment  Affirmed 

r>.  rem  her  23,  1929 

12335  Ontario  Mining  Company  v.  Indus- 
trial Commission,  et  al Award   Affirmed .  .  .  .Judgment  Affirm*  d 

June  17,  1929 

12345     Beatrice    Creamery    Company,     ei 

al.  V.   Standley,  et  al Award    Affirmed  .  .  .  .Judgrment  Affirmc  d 

S*-ptomber  23.  1929 

12347     New  York  Indemnity  Co..  et  al.  v. 

Industrial  Commission,  et  al Award    Affirmed.  ..  .Judgment  Affirmed 

October  14.  1929 

12428  A.  M.  Piatt,  Inc.,  et  al.  v.  Rey- 
nolds, et  al \ward    Affirmed.  .  .  .Judgment  Reversed 

October  28.  1929 

12436     New  Jersey  Company  v.  Patterson.  Aw.ird    Affirmed.  .  ..Judgment  Affirmed 

December  2?,.  1929 

12484     Guide tti  v.  Industrial   Commission. 

et  al \ ward    Affirmed .  .  .  .Judgment   Affirmed 

Decembfr  23.  1929 
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No.  Title  of  Cause  Judginent  of  l^ower  Court  Status 

12489     Greeley  Gas  &  Furl   Co..   et  al.  v. 

Thomai»,    et   al Award    Affirmed .  .  .  .Judgment  Affirmed 

June  16.  1930 

IJ512     McKnight  v.   Ilouck,   et  al Award    Affirmed ...  .Judgment  Affirmed 

March  17,  1930 

12514     Connell     v.     Continental     Casualty 

Company,  and  I.  C Action  to  set  asid» 

(Iti'ault  judgment.  .Motion  to  Dismis.s 
ApiK-'al  Denied 
•March  24,  19^.0 

12514     Connell     v.     Continental     Casualty 

Company,    and    I.    C \ctioii  to  set  asid. 

default   judgment.  . 

Denied   Judgment  Affirmed 

June  23. 1930 

12598      Devoreaux,     et     al.      \.      Industrial 

Commission,  et  al Vw.-ird    Affirmed,  .  ,  .Judgment  Affirmed 

June  ?,0,  1930 

12613     Aetna    Life    Insurance    Co.,    et    al. 

V.  I.  C.  and  Rose  Mitchell,  et  al..  .Award  Reversed.  .  ..Judgment  Reversed 

Ser't.-niber  29.  1930 

:  2663     Industrial    Conrunission,    et    al.    v. 

Mrs.  Chester  L.  Diveley Vw.nd  ilt  vtrsed.  .  .Judgment  Reversed 

Xovem"ber  24.  1930 
and  Motion  for  a 
Rtliearin^  Pending 

12674     Royal    Indemnity   Company,   et   al.Award    Affirmed.  .  ..Judgrment  Affirmed 
V.  Industrial  Commission,  et  al....  November  24.  1930 

12.'i96     Tylei-.   et  al.   v.   G.ortr''   TTaj^erman 

and    I.    C. .  .  .  .  .  Award    .\fflrmed.  .  .  Judgment  Reversed 

with  Directions 
.<.T't    tuber  22.  1930 

12760     Grimm  v    U.    S.    Fidelity   &   Ounr- 

antv   '~''>      '  ♦    ii Award  Revers.-d  .  .  .  Pendln^r  In  Suprem.- 

<^<)urt 
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CASES  IN  THE  DISTRICT  COURTS 

Adams  County 

Union  Pacific  Railroad   Co.  v.   County  Commissioners  of  Adams 
County. 

Suit  to  recover  allepred  excessive  taxes.    Pending. 

No.  2747.     Fellows  v.  County  Commissioners. 

Survey  of  county  boundaries.    Survey  completed. 

No.  2856.     People,  ex  rel.  Hazzard,  et  al.  v.  Craig. 

Mandamus  to  compel  distribution  of  school  income  fnnd.  No- 
vember, 1930,  judgment  snstaininjr  demurrer  appealed  to  the  Su- 
preme Court. 

Arapahoe  County 
Colorado  Central  Power  Co.  v.  Colorado  Tax  Com  mission. 

Action  for  refund  of  taxes  pending. 

Colorado  Central  Power  Co.  v.  Colorado  Tax  Commission. 
Action  for  refund  of  taxes.    Pendiup:. 

No.  2339.     Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.   County 
Commissioners  of  Arapahoe  County. 

Suit  to  recover  alleg-ed  excessive  taxes.   Pending. 

Union  Pacific  Railroad  Co.  v.  County  Commissioners  of  Arapahoe 
County. 

Action  to  recover  excessive  taxes.   Pendinpr. 

Baca  County 
Bordner  v.  County  Commissioners. 

Suit  to  recover  taxes.  Demurrer  to  complaint  sustained.  Plain- 
tiff elects  to  stand  on  complaint.   Dismissed  July  8,  1929. 

Bent  County 
Stanley  Fruit  Company  v.  Wasson. 

Injunction  against  enforcement  of  melon  ins]^octiou  act.  Tem- 
porary injunction  granted.   Pending. 

Boulder  County 
No.  8704.     People  v.  Zener. 

Action  to  recover  three-cent  gasoline  tax  .-nid  penalties.  Pend- 
ing. 

No.  8705.     People  v.  Clark  H.  Clark. 

Action  to  recover  three-cent  gasoline  tax  and  penalty.  Pend- 
ing on  final  settlement  of  assiirnee  for  benefit  of  creditors. 


Ml  IJIKNNIAJ.   KkI'OHT 

No.  8709.  In  the  matter  of  the  assignment  of  Clark  H.  Clark  do- 
ing business  as  Boulder  Auto  Wrecking  Company.  State  Gas 
Tax  allowed  us  preferred  claim  and  paid  to  amount  of  total 
assets. 

No.  8799.  Union  Pacific  Kailroad  Co.  v.  County  Commi.ssioners  of 
Boulder  County. 

Action  to  recover  alleged  excessive  taxes.    ]*ending. 

No.  8949.  Equalization  Board  of  Boulder  County  v.  ('olorado  Tax 
Commission,  et  al. 

Injunction.  Order  directing  Tax  Commission  to  certifying 
findings  of  County  Boards.    Pending. 

No.  8963.  People  ex  rel.  County  Commissioners  v.  Colorado  Tax 
Commission  and  County  Assessor. 

Injunction.  Defendants'  demurrer  overruled.  Appeal  to  Su- 
preme Court  No.  12527,  for  writ  of  prohibition. 

No.  9041.     Boulder  National  Bank  v.  Boulder  County. 
Action  for  refund  of  taxes.    Pending. 

Chaif  ee  County 

No.  2962.  J.  H.  Habenicht  v.  M.  C.  Hinderlider,  StAte  Engineer, 
et  al. 

Action  to  restrain  State  Engineer  from  issuing  order  requir- 
ing headgates.   Dismissed  July  14,  1930. 

Everett,  et  al.  v.  Hinderlider. 

Injunction  to  restrain  water  supervision  as  to  upper  Arkansas 
River.  Permanent  injunction  granted  September  2,  1930.  Appealed 
to  Supreme  Court  No.  127*U). 

Cheyenne  County 

Union  Pacific  Railroad  Co.  v.  County  Commissioners  of  Clu'Vi'nne 
County. 

Action  to  recover  alleged  excessive  tiixes.    Pending. 

Clear  Creek  County 

E.  M.  Patrick  v.  Board  of  County  Commissioners. 
Action  to  recover  taxes.    Ponding. 

Denver  County 

No.  29242.  PainleaB  Parker,  et  nl.  v.  State  Bwird  of  DenUl  Ex- 
aminers. 

JudpTTicnt  of  diHmiwwl  reversed  by  Supreme  Court  So.  12050. 
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No.  96617.     People  v.  Union  Mutual  Insurance  Company. 

Receivership  action  to  dissolve  insurance  company.  Receiver 
discharged.   Company  dissolved.    Operations  ceased. 

Xo.  97513.     People  v.  H.  J.  Nance.  *''  "^ 

Action  to  recover  one-cent  and  two-cent  gasoline  tax.  ('laim 
paid  and  case  dismissed. 

No.  97797.     The  Madsen  Construction  Company  v.  L.  D.  Blauvelt. 

Action  in  mandamus  to  compel  allowance  of  claim  for  extra 
labor  and  material  alleged  to  have  been  furnished  by  plaintiff  on 
Federal  Aid  Project  No.  283B.   Demurrer  sustained.  ■ '••    ■ 

No.  97953.     People  v.  Shield  Oil  Company. 

Action  to  recover  two-cent  gasoline  tax.  Receiver  appointed 
and  discharged  aft^r  making  final  report  and  paying  net  receipts 
into  court.  Appealed  to  Supreme  Court,  No.  120-39.  Judgment 
of  priority  of  general  over  gasoline  tax,  there  reversed  and  ibOney 
paid  to  state. 

No.  98288.     Limon  National  Bank  v.  Raymond  Miller,  et  'dl. 

Declaratory  judgment  for  plaintiff.  Refund  payments  to  State 
Land  Board  on  cancelled  certificate  containing  mineral  reservations. 
Error  to  Supreme  Court  No.  12671. 

No.  99010.     Painless  Parker,  et  al.  v.  State  Board  of  Dental  Ex- 
aminers. ,;•■;. 

Judgment  of  dismissal  reversed  by  Supreme  C'ourt,  No.  12050. 

No.  99076.     Quincy  Ricker  National  Bank  and  Trust  Company  v. 
Raymond  Miller,  et  al. 

Action  to  recover  money  paid  on  canceled  certificates  oi^  pur- 
chase of  state  land.   Pending  outcome  of  No.  98288,  supra. 

No.  100017.     People  v.  Zinn. 

Action  to  recover  three-cent  gasoline  tax  penalties.  Settled 
and  dismissed. 

No.  100447.     Henry  Bitter  v.  Charles  Armstrong. 

Mandamus  concerning  truck  license  as  ash-hauler.    Dismissed. 

No.  100696.     People,   ex   rel.   Mahurin,   et    al.    v.    State   Board   of 
Dental  Examiaers. 

Decided  March  4,  1929,  on  petition  for  writ  of  prohibition  to 
restrain  the  Board  of  Dental  Examiners  from  revoking  licenses. 

Petition  dismissed.   Affirmed.   Supreme  (^ourt  No.  12108. 
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Beatrice  Creamery  Compauy  v.  Industrial  Commission. 

Appeal  from  decision  of  Industrial  Commission  affirmed.  Ap- 
pealed to  Supreme  Court,  No.  12345. 

Atchison  &  Santa  Fe  Railway  Co.  v.  City  and  County  of  Denver. 
Action  to  recover  alleored  excessive  taxes.    Pending*. 

Union  Pacific  Railroad  Company  v.  City  and  County  of  I)»Miver. 
Action  to  recover  alleged  excessive  taxes.  Pendintr. 

No.  102161.     People,  ex  rel.  Charles  Metz  v.  Industrial  Commission. 
Mandamus  to  compel  making  of  an  award.    -Tudormt'nt  for  pe- 
titioner. Appealed  to  Supreme  Court  No.  12245.  Judgment  entered 
as  per  order  of  Supreme  Court. 

No.  102559.     People  v.  Victor-American  Fuel  Company. 

Action  to  recover  royalties  due  under  coal  land  leases.  Ke- 
move<l  to  United  States  District  Court,  No.  8777.  Demurrer  ^us- 
taine<l.   Appealed  to  U.  S.  Circuit  Court  of  Appeals  No.  140. 

No.  102560.     People  v.  Colorado  Fuel  and  Iron  Company. 

Action  to  recover  royalties  due  on  coal  land  leases.  S»'ttled 
upon  amount  of  agreed  judgment,  January-  25.  1930. 

No.  102974.     People  v.  Albin  and  Lindsey. 

Action  to  recover  three-cent  gasoline  tax.    Judgment  pending. 

No.  103477.     National  Educational  Association  v.  M.  H.  Alexander. 
Deputy  Labor  Commissioner. 

Action  in  mandamus  to  require  issuance  of  a  license  to  an  om 
ployment  agency.   Dismissed. 

No.  103S93.     T'nion  Mutual   Insurance  Company  v.  Cochran*'. 

Mfindamus  to  compel  restoration  of  certificate.  Dismiss^nl 
April  23.  1929. 

No.  104807.     The  People  v.  Orenstein. 

Injunction  to  restrain  defendant  from  selling,  or  otherwise 
disposing  of  casing  head  gas  without  plainly  labeling  the  .same,  ns 
requircfl  by  law.    Temporary'  restraining  order  issued.    Pendi»i«jr. 

No.  105202.     Condemnation  suit  affecting  Museum  Building. 
Di.'imisHed  as  to  State. 

No.  105211.     Cireenblatt  v.  State  Board  of  Accountancy  Mand^iimis. 
Judprmrnt  for  defendants  January  31,  1930. 

.\o.  105450.     Henry  Esser  v.  State  Board  of  Stock  liispr.t  ion  «  mn 
missioners. 

Wrongful  conversion  in  s^ile  of  estrays.  Judgment  for  plain- 
tiff June  *>   imn     \pT..v.i...i  .o  sjiiT. .•...„.' r.»nrt    Vm   i?711 
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No.  105699.     The  People  v.  LoweU,  et  al. 

Action  to  collect  rent  for  land  board.  Judgments  against  de- 
fendants, October  8,  1929. 

No.  105709.     Continental  Mutual  Insurance  Compan}^  v.  Cochrane. 
Petition  for  declaratory  judsrment.    Decree  for  plaintiff.    Ap- 
pealed, No.  12513.   Pending  in  Supreme  Court. 

No.  105974.     Frank  S.  Hoag  v.  State  Civil  Service  Commission. 

Judgment  for  plaintiff  upholding  his  right  to  office  as  member 
of  Board  of  Corrections.  Writ  of  Error  to  Supreme  Court.  Judg- 
ment affirmed.  The  Attorney  General  acted  in  advisory  capacity, 
only. 

No.  106262.     J.  C.  Johnson  v.  State  Normal  School  (Western  State 
CoUege). 

Defendants'  demurrer  overruled.    Settlement  pending. 

No.  106538.     Consolidated  Fire  &  Marine  Insurance  Co.  v.  Coch- 
rane. 

Petition  for  receiver.   Receiver  appointed.   Pending. 

No.  106996.     Lawrence  v.  Davidson,  et  al. 
Suit  to  quiet  title.  Pending. 

No.  107217.     City  and  County  of  Denver  v.  Aschenaur.  State  of 
Colorado,  et  al. 

Dismissed  as  to  the  state,  November  9,  1929. 

No.  107295.     Walsh  v.  State  Dental  Board. 

Writ  of  certiorari  on  invocation  of  license  to  practice  dentistry. 
Judgment  for  plaintiff.    Appealed  to  Supreme  Court. 

No.  107296.     Savelle  v.  State  Dental  Board. 

Writ  of  certiorari  on  revocation  of  license  to  prMctice  dentistry. 
Judgment  for  plaintiff.   Appealed  to  Supreme  Court. 

No.  107297.     Heitler  v.  State  Dental  Board. 

Writ  of  certiorari  on  revocation  of  license  to  practice  dentistry. 
Judgment  for  plaintiff.   Appealed  to  Supreme  Court, 

No.  107298.     Patch  v.  State  Dental  Board. 

Writ  of  certiorari  on  revocation  of  license  to  practice  dentistry. 
Judgment  for  plaintiff.   Appealed  to  Supreme  Court. 

Xo.  107299.     Miller  v.  State  Dental  Board. 

Writ  of  certiorari  on  revocation  of  license  to  j^ractice  dentistry. 
Judgment  for  plaintiff.   Appealed  to  Supreme  Court. 


34  Biennial  Report 

No.  107363.     C.  P.  Link  v.  Civil  Service  Commission. 
Mandamus  for  reinstatement  to  office.   Pending. 

Xo.  107842.     People,  ex  rol.  Boatcs  v.  Civil  Service  Commission. 

Mandamus  for  certification  to  position  in  classified  Civil  Serv- 
ice. Peremptors'  writ  issued.  Appealed  to  Supreme  Court.  No. 
12661. 

No.  108618.     Charles  Hair  8ton«s  v.  Stato  Board  of  Barbers  Ex- 
aminers. 

Recover}'  of  license  and  examination  fee  paid  under  protest. 
Judgment  for  plaintiff,  September  10,  1930. 

No.  108464.     Mong-one  v.  State  Boxing  Commission. 

Injunction  to  restrain  Tax  Commission  from  interfering  with 
exhibition.  Judgment  for  plaintiff,  March  25,  1930. 

No.  109854.     City  and  County  of  Denver  v.  Card,  State  of  Colo- 
rado, et  aJ. 

Dismissed  as  to  State.  August  16.  1930. 

Filer  v.  Land  Board. 

Suit  for  declaratory  judgment..  Pending. 

No.  110145.     Newman,  et  al.  v.  State  Board  of  Health. 

Action  to  restrain  Board  of  Health  from  issuing  plumbers' 
license.    Dismissed  without  prejudice. 

No.  110717.     Sam  Bernstein  v.  State  of  Colorado,  et  al. 
Pending  on  demurrer. 

Dolores  County 

Rio  Grande  Lumber  Company  v.  County  Commissioners. 
Suit  to  recover  taxes.    Ponding. 

Douglas  County- 
No.  1058.     Atchison,  Topckii  &  S^nita  Fo  Railway  Co.  v.  County 
Commis.sioners  of  Douglas  County. 

Action  to  recover  alleged  excessive  taxes.  Pending. 

Elbert  County 

i  FjioTj  Pacific  Railroad  Company  v.  Comity  Commissioners  of  El- 
bert County. 

Action  to  recover  alleged  excessive  taxes.   Pending. 

El  Paso  County 
No.  7S3.     Wood  V.  State  Lainl   Board. 
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No.  16169.     State  Highway  Department  v.  Frank  Hudson,  et  al. 

Mandamus  action  to  secure  right  of  way  for  highway.    Order 
for  temporary  possession  entered.  Pending. 

No.  16629.     State  Highway  Department,  et  al.  v.  A.  W.  Haigler, 
et  al. 

Action  to  condemn   right  of  way  for  a  highway.    Order  for 
temporary  possession  entered.    Pending. 

No.  16630.     State  Highway  Department,  et  al.  v.  Florence  Lindley, 
et  al. 

Action  to  condemn  right  of  way  for  a  highway.    Order  for 
temporary  possession  entered.   Pending. 

No.  16631.     State  Highway  Department,  et  al.  v.  M.  A.  London, 
et  al. 

Action  to  condemn  right  of  way  for  a  highway.    Order  for 
temporarj^  possession  entered.  Pending. 

No.  16632.     State  Highway  Department,  et  al.  v.  Willis  Fiedler, 
et  al. 

Action  to  condemn  certain  lands  for  right  of  way  for  a  high- 
way.   Order  for  temporary  possession  entered.    Pending. 

No.  16758.     Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  County 
Commissioners  of  El  Paso  County.    Pending. 

No.  17265.     State  Highway  Department  v.  Smith,  et  al. 

Condemnation  for  right  of  way.    Order  for  temporary  posses- 
sion entered  and  judgment  for  plaintiff's  valuation  by  jury  paid. 

No.  17266.     State  Highway  Department  y.  Antonio  Lucero,  et  al. 
Condemnation  for  right  of  way.    Order  for  temporary  posses- 
sion entered  and  judgment  for  plaintiff's  valuation  by  jury  paid. 

County  Commissioners  and  State  Highway  Department  v.  Foster. 
Order  for  temporary  possession  issned.   Pending. 

No.  17587.     Midland  Terminal  Railway  Company  v.  Colorado  Tax 
Commission. 

Action  for  refund  of  taxes.    Judgment  finding  value  of  Rail- 
way to  be  $588,908.00.  February  24,  1930. 

Fremont  County 

No.  4858.     Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  County 
Commissioners  of  Fremont  County. 

Action  to  recover  alleged  excessive  taxes.    Pending. 

No.  4888.     Cherokee  &  Pittsburgh  v.  Irish,  Assessor,  et  al. 

Recovery  of  taxes,  October  4,  1929,  stipulation  for  dismissal. 
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Garfield  County 

No.  2771.     Standard  ShaJe  Company  v.  County  Commissioners  and 
StAte  Tax  Commission. 

Action  for  refund  of  taxes.    Pending. 

Gunnison  County 

No.  1874.     Wig-htmaii  v.  Trustee  Stale  Norma  1  School. 

Money  demand  on  salary  dependinjr  on  whether  contract 
existed  for  employment.  Judjrment  for  plaintiff  July  'M.  1930. 
Appeal  to  Supreme  Court  being"  prepared. 

Jefferson  County 

People  V.  Irving,  et  al. 

Injunction.  Right  of  wav.  Decree  in  favor  of  plaintiff.  Julv 
16,  1929. 

No.  3052.     Agricultural  Ditch  &  Reservoir  Company,  et  al.  v.  Hin- 
derlider. 

TemporarA'  injunction  granted.    Pending. 

No.  3087.     Morse  v.  School  of  Mines. 

Suit  for  damag'es  and  salary  $15,000.    Verdict  tor  plaintiff. 

No.  3100.     State  Land  Board  v.  Orr,  et  al. 

Unlawful  detainer,    l^ending  re-surveying  in  s(^parate  suit. 

No.  3124.     Colorado    Central    Power    Com])any    v.    Colorado   Tax 
Commission. 

Action  for  refund  of  taxes.   Pending. 

No.  3127.     People  v.  Board  of  County  Commissioners. 
Action  for  re-survey  of  land.   Pending. 

Kiowa  County 

County  Commissioners  and  Stale  IligliwHy  Department  v.  Thavcr. 
et  al. 

Action  for  right  of  way.    Pending. 

La  Plata  County 

No.  4089.     The  La  Plata  River  and  (1ierr>-  Cn-ek   Ditch  Coinp.n.x 
V.  M.  C.  Hinderlider,  Stiit-e  Engineer,  et  al. 

Action  to   restrain   engineer   in   distributi(»n    of   wairr.     .IimIl' 
ment  for  defendants;    .Tnnr  KV  1030 
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Larimer  County 

No.  5780.     Union  Pacific  Railroad  Co.  v.  County  Commissioners  of 
Larimer  County. 

Action  to  recover  alleged  excessive  taxes.   Pending. 

Paul  Miller  v.  Game  and  Fish  Commissioner. 

Appeal  from  decision  denying  right  to  float  ties  down  river. 
Pending. 

La.s  Animas  County 
No.  11746.     People  V.  John  Zurowski 

Action  to  recover  two-cent  gasoline  tax.  About  one-half  paid 
and  action  still  pending  on  the  balance. 

No.  12888.     Lindsey  Lumber  Company  v.  M.  L.  Miller,  et  al. 

Mechanic's  lien  against  State  Land.  Judgment  for  plaintiff 
against  the  defendant,  September  8,  1930. 

Lincoln  County 

Union  Pacific  Railroad  Co.  v.  County  Commissioners  of  Lincoln 
County. 

Action  to  recover  alleged  excessive  taxes.   Pending. 

Logan  County 

Union  Pacific  Railroad   Company   v.    County    Commissioners    of 
Logan  County. 

Action  to  recover  alleged  excessive  taxes.   Pending. 

No.  5578.     Industrial  Commission  v.  Town  of  Fleming. 

Action  under  Workmen's  Compensation  Law  to  recover  pre- 
mium due  compensation  fund.  Settled  by  stipulation.  Dismissed 
March  22,  1930. 

Mesa  County 
No.  4983.     The  People,  ex  rel.  v.  Gillette. 

Mandamus  issued.   Appealed  to  Supreme  Court,  No.  12356. 

Montezuma  County 

No.  925.     T.  A.  Schonberg,  et  al.  v.  Board  of  County  Commission- 
ers, et  al. 
•    Action  to  recover  taxes.   Pending. 

In  the  Matter  of  Shares  of  stock  of  the  Cortez  Land  &  Securities 
Company. 

Judgment  for  respondents.  May  7,  1930. 
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Morgan  County 

No.  5259.     Tnion   Pacific   Railroad   Co.   v.   County   Commissioners 
of  Morgan  County. 

Action  to  recover  alleged  excessive  taxes.   Pending. 

Park  County 
No.  1932.     Miller  v.  Barkley,  Water  Commissioner. 

Injunction  to  restrain  use  of  water  and  for  damages.   Pending. 

Pueblo  County 
No.  20407.     People  v.  Stanley  Fruit  Company. 

Action  to  collect  melon  inspection  fees.   Pending. 
County  Commissioners  and  State  Highway  Department  v.  Clark. 

Condemnation  action.   Order  for  temporary  possession  entered 
June  18,  1931.   Decided  for  plaintiffs. 

Board  of  County  Commissioners  v.  State  Board  of  Land  Commis- 
sioners. 

Action  to  condemn  state  land.   Pending. 

No. -20616.     Atchison,  Topeka  &  Santa  Fe  Railway  Co.  v.  County 
Commissioners  of  Pueblo  County. 

Action  to  recover  excessive  taxes.   Pending. 
No.  20756.     People  v.  Stanley  Fruit  Company. 

Money  demand  for  inspection  fees.    Pending. 

Rio  Blanco  County 

M.  E.  Smith,  et  al.  v.  L.  D.  Blauvelt,  ot  al. 
Pending  on  Demurrer. 

Rio  Grande  County 

No.  3597.     Sargent  School  District,  ot  al.  v.  Katherine  Craig.  State 
Superintendent. 

Mandamus  to  compel  State  aid.    Pending. 

Routt  County 

No.  1816.     State   of   Colorado    &    Texas   Production    Company    v. 
Driscol  and  Thomas  Driscol. 

Injunction  to  restrain  oil  lease  on  state  land.    Judgment  for 
plaintiffs,  April  4,  1929.    Appealed  to  Supreme  Court,  No.  12417. 

Saguache  County 

No.  11R3.     County    Coiiniiissioiicrs    and    TliLrliway    nepartmoni     \ 
Tat«,  et  al. 

Condemnation   for  state.    Order  for  temporary   possession   is- 
1*110(1.  Aiunist  4.  ^9'^()     IVndintr. 


Attorney  Generai.  of  Colorado  39 

Sedgwick  County 

No.  1227.     Union  Pacific  Railroad   Company  v.   County  Commis- 
sioners of  Sedgwick  County. 

Action  to  recover  alleged  excessive  taxes.  Pending. 

Teller  County 

Midland  Terminal  Railway  Company  v.  Colorado  Tax  Coinmission. 
Action  for  refund  of  taxes.    Judgment  finding  value  of  Rail- 
way to  be  $583,908,  February  24,  1930. 

Washington  County 

Union  Pacific  Railroad  Co.  v.  County  Commissioners  of  Washing- 
ton County. 

Action  to  recover  alleged  excessive  taxes.   Pending. 

Weld  County 

Colorado  Central  Power  Companj^  v.  Tax  Commission. 
Action  for  refund  of  taxes.    Pending. 

No.  7549.     Eastenes  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike.    Judgment  entered  dis- 
missing complaint  with  cost,  August  6,  1930. 

No.  7634.     Morrison  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7635.     Nelson  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7636.     Morrison  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7637.     Sparros  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7638.     Herrera  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7639.     Mazzine  v.  Adams,  ot  al. 

Damages  growing  out  of  coal  strike. 

No.  7640.     Brierley  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7641.     Zarini  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7642.     G-eorgeff  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 
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No.  7643.     Jacovette  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7644.     Milo  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike, 

Xo.  764').     Brandon  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7646.     Bottinelli  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7647.     Krivokopich  v.  Adams,  et  al. 
Damages  growing  out  of  coal  strike. 

No.  7648.     Pappas  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7649.     Sokrwlia  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

No.  7650.     Bullich  v.  Adams,  et  al. 

Damages  growing  out  of  coal  strike. 

The  foregoing  seventeen  case^  are  all  pending  the  outcome  of 
caee  No.  7549,  Eastenes  v.  Adams,  et  al. 

WORKMAN'S   COMPENSATION   CASES  IN  THE  DISTRICT 
COURT  OF  COLORADO 
Denver  County 
Polo  Hernandez  v.  Hay  den  Bros.  Coal  Corporation. 

Action  to  set  aside  award.    Demurrer  to  ('omphjint  ^ustaiord. 

Chas.  Mantor  v.  Industrial  Commission,  et  al. 
Action  to  set  a.side  award.    Pending. 

Lafayette  Ryan  v.  I.  C.  and  The  Statr  Compensati(ni   \u^.  Fund. 
et  al. 

Action  to  set  aside  award.    Pendinjr. 

State  Compensation  Insurance  Fund  v.   I.  C,  KrainM^s  K.  Kdso 
et  aL,  and  State  Board  of  Agrieulture  of  the  Stato  of  Toloradn 
Action  to  set  aside  award.    Pending. 

W.  J.  Pappas  V.  Industrial  Commission,  et  al. 
Action  to  set  aside  award.   Pending. 

American   Employers'   In.stirnnce   Company   v.    1.    (  .    and    Klnora 
Parker,  et  al. 

Action  to  set  asid"-  .lu.irrl       Vu-.ir.l   jiffirmfd 
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Denver  Tramway  Corporation  v.  I.  C.  and  Ina  H.  Bodfish. 

Action  to  set  aside  award.   Demurrer  to  Complaint  sustained. 

Colorado  Fuel  &  Iron  Company  v.  1.  C.  and  Jamsay, 
Action  to  set  aside  award.   Affirmed. 

John  Mannion  v.  Christenson  Construction  Co..  ct  a  I. 
Action  to  set  aside  award.   Pending. 

David  D.  Knight  v.  I.  C.  and  Western  Construction  Corp.,  et  al. 
Action  to  set  aside  award.   Demurrer  to  Complaint  sustained. 

London  Guarantee  &  Accident  Co.,  et  al.  v.  Motto,  et  al. 
Action  to  set  a^ide  award.   Affirmed. 

Tony  Sandos  v.  I.  C.  and  The  North  Park  Ccml  Co.,  et  al. 
Action  to  set  aside  award.  Affirmed. 

Colorado  Fuel  &  Iron  Co.  v.  I.  C.  and  Wm.  E   Crawford. 
Action  to  set  aside  award.   Pending. 

Vought  v.  Industrial  Commission  and  City  and  County  of  Denver. 
Action  to  set  aside  award.   Pending. 

Fred  Rogers  v.  Industrial  Commission  and  Public  Service  Company. 
Action  to  set  aside  award.  Pending. 

New  Jersey  Fidelity  &  Plate  Glass  Insurance  Company  v.  Indus- 
trial Commission. 

Award  affirmed.  Appeal  to  Supreme  Court,  No.  12282,  affirmed. 

Maryland  Casualty  Company  v.  Industrial  Commission. 

Award  affirmed.  Appeal  to  Supreme  Court,  No.  1 2383,  affirmed. 

Gunnison  County 

Chesnick  v.  Industrial  Commission,  et  al. 

Action  to  set  aside  award.    Award  modified  by  District  Court 
and  amount  of  award  as  changed  paid  in  full. 

Las  Animas  County 

Mike  Davich,  et  al.  v.  I.  C.  and  Gcnoveva  Velasquez. 
Action  to  set  aside  award.    Pending. 

Luigi  Juliano  v.  Industrial  Commission. 
Action  to  set  aside  award.    Reversed. 
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PUBLIC  UTILITIES  CASES  IN  THE  DISTRICT  COURTS 

Clear  Creek  County 

No.  8730.     Towii  of  Gedrjretown.  et  al.  v.  Public  Utilities  Commis- 
sion, et  al 

Conspiracy  by  defendaTits  to  effectuate  curtailment  and  dis- 
continuance of  rail  service  on  Clear  Creek  branch  of  Colorado  and 
Southern  Railway.   Order  of  dismissal  May  14,  1930. 

Denver  County 
No.  88883.     People  v.  A.  T.  Burbridge,  et  al. 

Suit  to  restrain  operation  of  bus  line.   Pending. 

No.  95024.     People  V.  Albert  J.  Herbertson. 

Suit  to  restrain  operation  of  bus  line.   Dismissed. 

No.  96751.     People,  ex  rel..  Public  Utilities  Commission  v.   D    E. 
Tilden. 

Suit  to  enjoin  operation  of  motor  truck  line.    Dismis.sod. 

No.  96751.     People,  ex  rel.  v.  Harr^^  Larjje.  et  al. 

Suit  to  enjoin  operation  of  motor  truck  lino.    [^i^mi<?sed. 

No.  106046.     The  People  v.  Ilarvcy  Cox. 

Injunction  to  restrain  from  operatinjr  witlioiit  i-crt ificntc  o\' 
])ublic  convenience  and  necessity.  Temporary  injunction  jrrantod. 
Citation  for  contempt  issued.  Appealed  to  V.  S.  Supreme  Court 
on  petition  for  Habeas  Corpus.  Application  to  remove  to  Federal 
Court  denied.  Sentenced  three  months,  October  15,  1929.  Released 
on  bond  pending?  appeal.    Pendinjr  on  merits. 

No.  106932.     The  People  v.  Johnson  &  Cox. 

Temporary'  injunction  granted  May  2.  1930.  .lud^rmcnt  for 
costs.  Permanent  injunction  entered.  .Tndirmf?it  t'«>r  plaintiff  as  to 
John.son. 

No.  109772.     Burbridpre  v.  Publi<'  I'tilities  Commission. 

Decree  .sustaininpr  findinps  of  Public  rtilitie.s  Commission,  No- 
vember 17,  1930. 

No  110066.     People  v.  Schwilke. 

Injunction  to  roKtrain  operation  without  a  certificate.  Pending. 

No.  109906.     People  v.  Perrj*. 

Injunction  to  restrain  o])eration  (^f  tmcK  without  certificate. 

f*«'rm;iii»'nt     iti  i  i|  net  iriri    l»v.«snrrl    S>OT>f  I'lnl^fT    12     1030. 
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No.  105046.     State  of  Colorado  v.  M.  B.  Swena,  City  and  County 
of  Denver. 

Action  to  collect  a  contempt  fine  imposed  by  the  l*ublic  Utili- 
ties Commission.  Judgment  for  defendant.  Appeal  to  Supreme 
Court,  No.  12562. 

No.  105047.     People  of  the  State  of  Colorado  v.  M.  B.  Swena. 

Injunction  to  enjoin  illegal  truck  operations  without  certifi- 
(?ate.    Order  for  temporary  injunction  entered.   Pending. 

People  of  the  State  of  Colorado  v,  Edward  W.  Hiils. 

Criminal  action  against  defendant  operating  interstate  into 
Wyoming  without  certificate,  etc.,  original  brought  in  justice  of  the 
peace  court.  Transferred  to  District  Court.  Verdict  of  guilty. 
Fine  of  $250  imposed. 

No.  107709.     People  of  the  State  of  Colorado  v.  P.  D.  Schwab. 

Injunction  to  enjoin  illegal  truck  operations  without  certifi- 
cate. Order  for  temporary  injunction  entered.  Defendant  has  since 
obtained  certificate.   Pending. 

No.  108810.     People  of  the  State  of  Colorado  v.  F.  W.  Sullivan. 

Injunction  to  enjoin  illegal  truck  operations  without  certifi- 
cate. Defendant  sold  equipment  to  a  certificated  carrier  and  quit 
business.  Case  dismissed  at  cost  of  defendant.  Defendant's  check 
for  $12.50  delivered  to  Attorney  General's  office. 

No.  109417.     People  of  the  State  of  Colorado  v.  Clarence  Wright. 
Injunction  to  enjoin  illegal  truck  operations  without  certificate. 
Pending. 

Huerfano  County 
People  V.  Levy. 

Injunction  to  restrain  illegal  motor  vehicle  operations.  Pend- 
ing. 

Mesa  County 
No.  5245.     People  v.  Burt. 

Injunction  to  restrain  illegal  trucking  operations.  Decree  sus- 
taining findings  of  Public  Utilities  Commission,  November  17,  1930. 
Pending. 

No.  5250.     People  v.  Janes. 

Injunction  to  restrain  illegal  trucking  operations.  Decree  sus- 
taining findings  of  Public  Utilities  Commission,  November  17.  1930. 
Pending. 

No.  5251.     People  v.  Burdick. 

Injunction  to  restrain  illegal  trucking  operations.  Decree  sus- 
taining findings  of  Public  Utilities  Commission,  November  17,  1930. 
Pending. 
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Pitkin  County 
No.  2565.     Charles  Dailej^  Sr.,  v.  Public  Utilities  Commission,  et  al. 
Review  of  Commission's  order  in  Case  No.  34S  concerning  rates 
charged  by  the  Roaring  Fork  Water,  Light  and  Power  Company. 
Commission's  order  sustained  in  part  and  reversed  in  part. 

ESCHEAT  AND  PROBATE  CASES  COUNTY  COURT 

Adams  County 
Estate  of  Alonza  A.  Anderson,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Otto  Monson,  deceased. 

Petition  for  repayment  of   money   paid  to  State   Treasurer's 
Escheat  Fund.    Granted. 

Arapahoe  County 
Estate  of  Peter  Fran /en,  deceased. 
Pending. 

Estate  of  Hans  H.  Hansen,  deceased. 
Pending. 

Estate  of  Bernhardt  Petersen,  deceased. 
Pending. 

Archuleta  County 

Estate  of  Hans  Wieck. 

Pending. 

Bent  County 

Estate  of  Charles  Givens.  deceased. 

Pending. 

Boulder  County 

Kstate  of  Hans  Nelson,  deceased. 

Pendincr. 

Chaffee  County 

FJstate  of  .1.  li.  Dimon.  deceafled. 

Estate  closed  and  money  paid  to  StAte  Treasurer. 

Estate  of  Charles  W.  Marsh,  deceased. 
Pending. 

Estate  of  Sabrina  A.  Newell,  deceased. 
Pending. 

ESstate  of  George  Nichols,  dcivased. 

Estate  closed  and  money  paid  to  sit  .t..  Tr."  .vnr.T 
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Estate  of  Chas.  K.  Roenikc,  deceased. 
Fending. 

Estate  of  Thomas  H.  Thompson,  deceased. 
Pending. 

Clear  Creek  County 

Estate  of  E.  A.  Erickson,  deceased. 
Pending. 

Estate  of  Chas.  J.  Olson,  deceased. 

Pending. 

Custer  County- 
Estate  of  William  Cochrane,  deceased. 

Pending. 

Estate  of  Joseph  Schmitt,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Denver  County 

Estate  of  G-ustave  Ballentine,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Charles  Barclay,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Edward  Campbell,  deceased. 
Pending. 

Estate  of  John  M.  Cassell,  deceased. 
Pending. 

Estate  of  May  Chapman,  deceased. 
Pending. 

Estate  of  Patrick  J.  Collins,  deceased. 
Pending. 

Estate  of  John  Davis,  deceased. 
Pending. 

Estate  of  Nat  Emery,  deceased. 
Pending. 

Estate  of  William  A.  Faust,  deceased. 
Pending. 

Estate  of  Fred  H.  Forrester,  deceased. 

Contest  instituted  by  heirs  of  Fred  H.  Forrester  ovei*  probate 
of  Forrester's  will  making  State  Bureau  of  Child  and  Animal  Pro- 
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tection  residuary  legatee.  Will  admitted  to  probate.   Writ  of  Error 
to  Supreme  Court.    Affirmed  in  Supreme  Court. 

Estate  of  George  Hcnri^  Gifford,  deceased. 

Estate  closed  and  mono}-  paid  to  Stat«  Trea.surer. 

Estate  of  James  V.  Goggin,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Mary  Gross,  deceased. 
Pending. 

Estate  of  Albert  Groussman,  deceased. 

Petition  of  an  heir  for  an  order  on  St^ite  Treasurer  to  pay 'out 
money.   Petition  granted. 

Estate  of  Peter  Healy,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Edith  Hubbard,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Andy  Irving,  deceased. 
Pending. 

Estate  of  Kate  C.  Manley,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Mary  May,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Harriet  Fox  McPaddin,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  John  McLaughlin,  deceased. 

Petition  file<l  by  Attorney  General's  office  praying  that  the 
probate  of  a  Will  be  revoked.  Granted.  Estate  closed  and  money 
paid  to  State  Treasurer. 

Estate  of  Carrie  Brown  Nelson,  deceased. 
Pending. 

Estate  of  Nichohw  Nunez,  deceased. 

Estate  closed  and  money  paid  1o  State  Treasurer. 

Estate  of  Mar>'  H.  liasmussen,  deceased. 
Pending. 

Riitatc  of  Wm.  J.  Seebold.  deceased. 

R«tM*"  "'"^'"1  ••••-'  ...«.....\   paid  to  '<»'«io  Treasurer. 
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Estate  of  Mary  Scanlan,  deceased. 

Three  sisters  of  the  decedent  adjudged  to  be  heirs  and  money 
ordered  paid  over  to  them. 

Estate  of  Rachael  M.  Schleier. 

Will  contest  involving  bequest  of  public  use.   Pending. 

Estate  of  Jefferson  B.  Strut,  deceased. 
Pending. 

Estate  of  Ola  Waldrum,  deceased. 
Pending. 

Estate  of  Adam  Weiss,  deceased. 
Pending. 

Estate  of  James  S.  Wilder,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  George  C.  Wortman,  deceased. 

Petition  of  Claimants  for  Order  on  State  Treasurer  to  pay  out 
money.   Petition  granted. 

Dolores  County 

Estate  of  James  Best,  deceased. 
Pending. 

Eagle  County 

Estate  of  Eric  Farsgren,  deceased. 
Money  paid  to  State  Treasurer. 

Estate  of  William  C.  Rhinehart,  deceased. 
Pending. 

El  Paso  County 
Estate  of  Fred  H.  Day,  deceased. 
Pending. 

Estate  of  Jane  L.  Forrester,  deceased. 

Petition  of  Claimants  for  ( )rfler  on  State  Treasurer  to  pay  out 
money.   Petition  granted. 

Estate  of  Samuel  Hackett,  deceased. 
Pending. 

Estate  of  Frank  Ward,  deceased- 
Estate  closed  and  money  ])aid  to  State  Treasurer. 
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Fremont  County 

Estate  of  Barbara  Barshin,  deceased. 

Petition  for  repayment  of  money  paid  to  Stat»'  Treasurer. 
Granted. 

Estate  of  Viola  Glover,  deceased. 
Pending. 

Elstato  of  John  Johnson,  deceased. 

Petition  of  Claimants  for  Order  on  State  Tr.Msnrfr  to  pny  mit 
money.    Petition  granted. 

Huerfano  County 
Estate  of  Edwin  A.  Lewis,  deceased. 

Estate  closed  and  the  share  due  Blanch  Lewis,  one  of  the  heirs 
at  law,  paid  to  State  Treasurer,  because  here  whereabouts  was  un- 
known. 

Jefferson  County 

Estate  of  J.  F.  Dunn,  deceased. 
Pending. 

Estate  of  Sarah  Jones,  deceased. 
Pending. 

Estate  of  Katie  Massie. 
Pending. 

Kit  Carson  County 

Estate  of  Rachel  E.  Mahoney,  deceased. 

Estate*  closed  and  money  paid  to  State  Treasurer. 

La  Plata  County 

Estate  of  Theodore  C.  LaFeiver. 

Petition  of  Claimant  for  Order  on  State  Tronsnrer  to  pay  her 
money.   Petition  denied. 

Larimer  County 
E.state  of  William  James  Field,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Estate  of  Albert  Johnson,  deceased. 

Estate  closed  an<l  nion«\v  paid  to  State  Treasurer 

PiState  of  Cha.s.  Luft.  deceased. 
Pending, 

Estate  of  Joseph  J.  Scanlon.  deceased, 
Pondinp. 
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Las  Animas  County 

Estate  of  Daniel  Schultz,  deceased- 
Petition  filed  by  other  claimants  to  estate.    Disallowed. 

Mesa  County- 
Estate  of  Frank  O'Neil. 
Pending. 

Morg-an  County 
Estate  of  James  0  'Hara,  deceased. 
Pending. 

Ouray  County 
Estate  of  Lewis  Blanchard,  deceased. 
Pending. 

Estate  of  Thomas  Mudge,  deceased. 
Pending". 

Otero  County 
Estate  of  Martin  Eder,  deceased. 

Petition  to  probate  a  Will  filed.   Will  admitted  to  probate.   No 
appeal  taken. 

Pueblo  County 
Estate  of  Harry  L.  Darr,  deceased. 
Pending. 

Estate  of  Agnes  M.  Hicks,  deceased. 
Pending. 

Estate  of  W.  H.  Kletzel,  deceased. 

Petition  of  Claimants  for  Order  on  State  Treasurer  to  pay  out 
money.   Petition  granted. 

Estate  of  Lena  Smith,  deceased. 

Pending. 

Rio  Grande  County 
Estate  of  William  Chives,  deceased. 

Pending. 

Estate  of  David  Fountain,  deceased. 

Estate  closed  and  money  paid  to  State  Treasurer. 

Routt  County 

Estate  of  John  Kephart,  deceased. 
Pending:. 
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San  Juan  County 

Estate  of  Steve  Sprawn.  deceased. 

Estate  closed  and  money  paid  to  8t<ite  Treasurer. 

Estate  of  Robert  Williamson,  deceased. 
Pending:. 

San  Mig^uel  County 

Estate  of  Chas.  Ross,  deceased. 
Pendinpr. 

Teller  County 

Estate  of  A.  T.  Bnuidt,  deceased. 

Estate  closed  nnd  money  paid  to  State  Treasurer. 

Estate  of  Russell  1.  Clark,  deceased. 

Estate  close<l  and  money  paid  to  State  Treasurer. 

Estate  of  Andrew  Johnson,  deceased. 

Estate  elnse<l  and  money  })aid  to  Stat«  Trea.surer. 

Washington  County 

Estate  of  Eugene  Purdy,  deceased. 
Pending. 

Weld  County 

Estate  of  Jennie  P.  Broekway,  deceased. 

Re:     Interest    of    Ileriry    W.    Oordon.     Money    paid    to    State 
Treasurer. 

E.state  of  John  D.  Cornell,  deceased. 

Estate  closed  and  money  paid  t(»  State  Treasurer 

Estat4'  of  Joe  Holt,  decea-sod. 

Estati*  closed  and  money  pai<l  lo  State  Tic-jsurrr. 

Kstate  of  Peter  KoLsky,  deceased. 

Estate  closed  and  money  paid  to  State  Treasiirer. 

Estate  of  Clara  B.  Pearson,  deceajsed. 

Share  of  Alva  (^rawfnrd.  one  of  the  lnir>  \\\  iln-  .iliovr  mtitJed 
OHtiite  paid  to  State  Trejisiirer,  whereabouts  unknown. 

Estate  of  Sarah  l*orter.  deceased. 

FlHtate  cIomhI  and  money  paiil  to  State  Treasurer. 

Km  ate  of  Iiijfrid  Sanberp,  deeeased. 

Kstafe  rlose<l  and  mont-x    paiil  to  State  Trrasurcr. 
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RECAPITULATION 

In  the  United  States  Supreme  Court — Cases  disposed  of.  7 ;    cases 
pending,  4;   total,  11. 

In  the  United  States  Circuit  Court  of  Appeals — ('avses  disposed  of, 
1 ;   cases  pending,  4 ;   total,  5. 

In  the  United  States  District  Court — Cases  disposed  of.  ') ;    cases 
pending,  9;   total,  14. 

In  the  Interstate   Commerce   Commission — Cases   disposed   of.   2; 
cases  pending,  5 ;   total,  7. 

In  the  Colorado  Supreme  Court    (Criminal) — Cases  disposed  of, 
28 ;  cases  pending,  11 ;  total,  39. 

In  the  Colorado  Supreme  Court  (Disbarment) — Cases  disposed  of, 
6 ;  cases  pending.  9  ;  total,  15. 

In  the  Colorado  Supreme  Court    ^  Civil) — Cases  disposed  of.   17; 
cases  pending,  22 ;   total,  39. 

In  the   Colorado   Supreme   Court    (Workmen's   Compensation)  — 
Cases  disposed  of,  27;  cases  pending,  0:  tota',  27. 

In  the  Colorado  District   Court    (Civil)—  Cases  disposed  of,   56; 
cases  pending,  77  ;   total,  133. 

In    the    Colorado   District    Court    (Workmen's    Compensation) — 
Cases  disposed  of,  11 ;  cases  pending,  9 ;  total,  20. 

In  the  District  Court  (Public  Utilities  Cases) — Cases  disposed  of, 
11;  cases  pending,  10;  total,  21. 

In  the  County  Court  (Escheat  and  Probate) — Cases  disposed  of, 
48 ;   cases  pending,  49  ;   total,  97. 

Total  number  of  cases  disposed  of  in  all  courts 213 

Total  number  of  cases  pending  in  all  courts 200 

Total  number  of  cases  handled  during  the  biennial  i>eriod 413 

Requisition  matters  for  the  Governor 140 

Extradition  hearings  before  the  Governor 133 


SCHEDULE  III 


OPINIONS  AND  SYLLABI  OF 
OPINIONS 

RENDERED  DURING  THE  BIENNIAL  PERIOD 

1929-1930 


Note:  These  syllabi  and  opinions  are  reported  in  the  chron- 
ological order  of  the  dates  on  which  the  opinions  were  rendered. 
A  copy  of  each  opinion  is  on  flle  under  a  number  corresponding 
with  that  of  the  syllabus. 
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Opinions  and  Syllabi  of  Opinions 


1  FINES— PROHIBITION  LAW 

To  Clement  A.  Bowie,  Nov.  23,  1928. 

The  fines  assessed  and  collected  as  penalties  for  the  violation 
of  the  prohibition  law  of  the  State  should,  when  paid  into  the 
count}-  treasury,  be  credited  to  the  general  school  fund.  (Sec. 
8288,  C.  L.  1921.) 

2  NUISANCES 
To  Dana  E.  Kepner,  Dec.  5,  1928. 

Authority  of  State  Board  of  Healtli. 

When  any  local  boai-d  of  health  is  unable  or  unwilling  to 
promptly  abate  a  nuisance  or  prevent  the  introduction  or  spread 
of  any  disease,  the  State  Board  of  Health  shall  have  full  power 
to  take  such  measui-es  as  Avill  insure  the  abatement  of  the  nuis- 
ance or  prevent  the  introduction  or  spread  of  disease.  (Sec.  883, 
Sec.  6893,  C.  L.  1921.) 

3  TAX  CERTIFICATES 

To  Paul  M.  Williams,  Dec  8.  1928. 

Sale  of  by  coimty. 

Under  Sec.  7422,  C.  L.  1921,  ' '  whenever  any  lot,  or  parcel  of 
land,  interest  therein  or  improvement  .  .  .  shall  be  bid  in  by 
or  for  the  county  ...  at  any  tax  sale,  pursuant  to  the  pro- 
visions of  this  act,  and  a  certificate  of  purchase  shall  be  made  to 
such  county  .  .  .  the  treasurer  of  such  county  .  .  .  may 
sell  such  certificate  .  .  .  upon  payment  of  the  amount  for 
which  said  property  was  bid  in  .  .  .  or  for  such  sum  as  the 
board  of  county  commissioners  ..  .  .  may  decide  and  author- 
ize by  order  duly  entered  in  the  recorded  proceedings  of  such 
board"     .     .     .     (Amendment,  Ch.  152,  S.  L.  1927.) 

The  money  received  for  such  assignment  of  certificate  shall 
be  divided  among  the  various  county  funds. 

4  APPOINTMENT  TO  FILL  VACANCY 

To  C.  R.  Monson,  Dec.  31,  1928. 

Office  of  County  Superintendent  of  Schools. 
An  appointee  to  fill  a  vacancy  holds  until  the  next  general 
election,  if  no  new  term  intervenes     .     .     .     but  if  a  new  term 
commences  during  the  interval,  the  term  of  the  appointee  ends 
and  the  one  entitled  to  the  new  term  has  a  right  to  the  office. 
People  V.  DeGueJle,  47  Colo.  13. 
Gibhs  V.  People,  66  Colo.  414. 
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5  VACANCIES— Appointment  to  fill 
To  lion.  John  M.  Woy,  Jan.  4,  1929. 

Office  of  Countj^  Treasurer. 

Under  the  constitutional  amendment  of  1902  the  term  of  office 
of  county  treasurers  commence  on  the  second  Tuesday  in  Janu- 
ary; and  under  Sec.  8789,  C.  L.  1921,  they  shall  be  elected  for  a 
term  of  two  years. 

A  vacancy  occurring  after  the  election  and  before  the  new 
term  beg-ins  could  only  be  filled  until  the  beginning  of  such  new 
term.     (See  47  Colo.  13;  66  Colo.  414.) 

6  SHERIFF'S  SALES 

To  J.  R.  Euberson,  Jan.  7,  1929. 

Publication  of  Notice. 

Unless  otherwise  ordered  by  the  court,  the  sheriff  may  select 
the  newspaper  in  which  to  ])ublish  notice  of  sheriff's  sale. 

7  SCHOOLS 

To  Homer  J.  Smith,  Jan.  8,  1929. 

Amount  of  special  levy. 

The  electors  of  a  third  class  district,  and  not  the  Board  of 
Directors,  determine  the  amount  of  a  special  levy.  (3  Colo.  App. 
397.   Sec.  8286,  C.  L.  1921.) 

8  LIBRARIES 

To  Mrs.  J.  G.  Clayton,  Jan.  8,  1929. 

A  member  of  the  board  of  directors  of  a  public  library  is 
not  eligible  for  appointment  and  salary  as  librarian.  (Sec.  8548, 
C.  L.  1921.) 

9  PUBLIC  UTILITIES 

To  I'ublie  Utilities  Coinmis.si()n,  Jan.  19,  1929. 

Charge  for  copies  of  evidence. 

Sec.  42  of  Uie  Public  Utilities  Act  enumerate«  the  items  for 
which  the  commission  shall  charge  and  collect  fees.  The  act  does 
not  prohibit  the  reporter  I'roiii  charging  or  collecting  for  such 
services  as  he  may  render  outside  of  his  oflReial  duties,  even 
though  such  services  may  be  in  connection  with  a  ense  before  the 
Commission.  The  duly  api>ointcd  reporter  is  therefore  entitled  to 
a  reasonable  compen.s^ition  for  his  service  in  furnishing  uncertified 
copies  of  the  rvidrncc  in  any  case  before  the  coinniission 
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10  SCHOOLS 

To  Myrtle  Jordan,  Jan.  21,  1929. 

County  Commissioners  cannot  arbitrarily  limit  amount  of 
mileage  of  county  superintendent  of  schools  to  $500  per  annum 
if  the  miles  traveled  multiplied  by  rate  per  mile  allowed  by  com- 
missioners exceeds  that  amount.     (Chap.  154,  S.  L.  1927.) 

11  STATE  NORMAL  SCHOOLS 

To  State  Auditing  Board,  Jan.  21,  1929. 

Power  to  employ  auditor. 

Separate  from  State  examiner  is  vested  in  Board  of  Trustees 
of  State  Normal  Schools  though  not  advisable.  (Sec.  8164  not 
superseded  by  sections  309-319,  C.  L.  1921.) 

Gunnison  County  v.  Davis,  27  C.  A.  501. 

12  SCHOOLS 

To  F.  M.  Stone,  Jan.  22,  1929. 

County  commissioners  can  use  school  house  for  voting  only 
by  permission  of  board  of  directors  and  upon  payment  of  reason- 
able compensation. 

13  SCHOOLS 

Mrs.  L.  M.  Orlingdulph,  Jan.  28,  1929. 

A  member  of  the  school  board  in  a  third  class  district  may  be 
appointed  truant  officer.     (See  8473,  C.  L.  1921.) 

A  county  superintendent  of  schools  has  no  jurisdiction  in 
matter  of  enforcement  of  law  requiring  display  of  flags  at  school 
houses.     (See  8468,  C.  L.  1921.) 

14  DISTRICT  ATTORNEYS 

To  J.  Arthur  Phelps,  Jan.  28,  1929. 

Under  Sec.  5975,  C.  L.  1921,  it  is  the  duty  of  a  district  attorney  to  de- 
fend an  action  brought  against  a  county  treasurer  to  enjoin  col- 
lection of  alleged  illegal  taxes.     Sec.  7334,  C.  L.  1921  discussed). 

January  28,  1929. 
Mr.  J.  Arthur  Phelps 
District  Attorney 
Pueblo,  Colorado 
Dear  Sir: 

Your  letter  of  the  24th  inst.,  raising  the  question  as  to 
whether  or  not  it  is  your  duty  to  participate  in  the  defense'  of 
an  injunction  suit  brought  to  restrain  the  collection  of  certain 
taxes  upon  the  ground  that  the  property  was  erroneously  ajssessed 
and  taxed,  is  at  hand. 
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You  refer  to  Section  5975,  C.  L.  1921,  which,  requires  the  dis- 
trict attorney  to  appear  in  behalf  of  the  state,  and  of  the  several 
counties  of  his  district,  in  all  indictments,  suits  and  proceedings 
which  may  be  pending  in  the  district  court  in  any  county  within 
his  district  wherein  the  state,  or  the  people  thereof,  or  any  county 
of  his  district,  may  be  a  party. 

This  language  is  rather  broad  and  comprehensive.  It  is  true 
that  the  defendant  in  the  case  you  mention  is  not  the  county  but 
the  county  treasurer,  but  it  is  likewise  true  that  the  only  way  a 
county  can  be  sued  is  through  its  officers.  And  the  suit,  in  sub- 
stance, is,  I  think,  one  against  the  county.  I  have,  however, -gone 
somewhat  into  the  history  of  this  section  and  of  others  related 
to  it.  Section  5975  appears  in  the  Revised  Statutes  of  1868  (R.  S. 
1868,  page  261).  The  first  section  of  the  chapter  in  which  this 
section  appears  in  said  Revised  Statutes  expressly  abolishes  the 
office  of  county  attorney,  which  was  established  by  an  act  passed 
in  1861.  In  1877,  an  act  was  passed  authorizing  the  board  of 
county  commissioners  to  employ  an  attorney  (see  General  Laws, 
1877,  page  251).  That  section  Avas  afterwards  amended  by  author- 
izing the  board  to  appoint  a  county  collector  and  the  section,  as 
amended,  appears  as  Section  8717,  C.  L.  1921.  This  act  of  1877 
does  not  purport  to  repeal  the  act  of  1868.  In  1902  the  state 
constitution  was  amended  by  providing  for  the  election  or  appoint- 
ment of  a  county  attorney  in  each  county,  but  no  statute  has  ever 
l)een  enacted  to  carry  out  that  constitutional  amendment  (see 
Section  8  of  Article  XIV).  In  view  of  tlie  doctrine  that  repeals 
hy  implication  are  not  favored,  and  of  tlie  fact  that  the  act  of 
1877  did  not  expressly  repeal  the  act  of  1868,  which  now  appears 
as  Section  5975,  my  best  judgment  is  that  Section  5975  is  stiU  in 
full  force,  and  that  it  is  broad  enough  to  cover  such  an  action  as 
the  one  you  mention.  I  therefore  think  that  it  would  be  proper 
and  probably  your  duty  to  appear  in  this  litigation. 

However,  I  direct  your  attention  to  the  fact  tliat  Section 
7334,  C.  L.  1921,  authorizes  the  Colorado  Tax  Commission  to  ap- 
pear in  all  suits  for  abatement  or  refundment  of  taxes.  This 
action  may  not  be  technically  a  suit  for  abatement  or  refundment, 
hut  it  is  substantially  such  a  suit.  If  this  action  were  brought  to 
the  attention  of  the  Colorado  Tax  Commission  it  would  probably 
request  this  office  to  appear  in  its  behalf,  and  if  so  requested, 
we  would  appear  and  participate  in  the  defense  of  the  ease. 

Ver>'  truly  yours, 

RonKirr  k.  winbourn, 

Attorney  General. 

hy  CILVHLES  ROACTT. 

n«q>nty  .\tt(>^T1''^    fJ.ii.Mal 
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15  SCHOOLS 

To  W.  D.  Blaine,  Feb.  4,  1929. 

Maximum  levy  permitted  County  and  Union  Hi^rli   Schools 
Districts,  discussed.     (Sees.  8392,  8412,  C.  L.  1921.) 
WdsK.  Co.  Commissioners,  85  Colo.  72. 

16  CONSTITUTION 

To.  Hon.  Richard  Dillon,  Feb.  18,  1929. 

Amendments  to. 

Resolutions  to  submit  amendments  to  the  State  Constitution,  may  be 
introduced  after  the  first  fifteen  days  of  a  legislative  session. 
Art,  XIX,  Sec.  2,  Art.  V,  Sec.  19  Colo.  Const. 

February  13,  1929. 
Hon.  Ricliai-d  Dillon 
House  of  Representatives 
Capitol  Building 
Denver,  Colorado 

Dear  Mr.  DiUon : 

You  have  asked  my  opinion  as  to  whether  or  not  a  resolution 
to  submit  an  amendment  to  the  state  constitution  may  be  lawfully 
introduced  after  the  first  fifteen  days  of  the  session. 

Section  19  of  Article  V  of  the  Constitution  provid(^>^  that : 

**No  hill  except  the  general  appropriation  bill  for 
the  expenses  of  the  government  only,  introduced  in  either 
house  of  the  general  assembly  after  the  first  fifteen  days 
of  the  session,  shall  become  law. ' ' 

Section  39  of  the  same  article  provides,  in  substance,  that 
every  resolution  to  which  the  concurrence  of  both  houses  may  be 
necessary,  except  on  questions  of  adjournment,  ''or  relatin<i-  solely 
to  the  transaction  of  business  of  the  two  houses,"  shall  be  pre- 
sented to  the  governor  for  approval  or  disapproval,  and  upon  dis- 
approval must  be  repassed  by  both  houses  according  to  the  rules 
and  limitations  prescribed  in  case  of  a  bill. 

Section  2  of  Article  XIX  provides  that : 

''Any  amendment  or  amendments  to  this  constitution 
may  be  proposed  in  either  house  of  the  general  assembly, 
and  if  the  same  shall  be  voted  for  by  two-thirds  of  aU 
the  members  elected  to  each  house,  such  proposed  amend- 
ment or  amendments,  together  with  the  ayes  and  noes  of 
each  house  thereon,  shall  be  entered  in  full  on  their  re- 
spective journals." 

These  provisions  of  the  constitution  have  been  before  our 
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Supreme  Court  for  construction  on  several  occasions.    In  the  case 
of  Neshit  v.  The  People,  19  Colo.  447,  the  court  said : 

*'Tlie  power  of  the  general  assembly  to  propose 
amendments  to  the  constitution  is  not  subject  to  the  pro- 
visions of  article  5,  regulating  the  introduction  and  pas- 
sage of  ordinary  legislative  enactments.  A  proposed 
amendment  to  the  constitution  need  not  be  restricted, 
like  an  ordinaiy  legislative  bill,  to  a  single  subject ;  the 
only  restriction  is,  that  *  amendments  shall  not  be  pro- 
posed to  more  than  one  article  of  this  constitution  at 
the  same  session.'  " 

That  decision  was  quoted  and  approved  in  the  case  of  People  u. 
Soiirs,  31  Colo.  401. 

In  the  case  of  People  r.  Ramer,  62  Colo.  128,  the  court  held 
that  a  resolution  recommending  to  the  people  a  constitutional 
convention  was  not  subject  to  the  requirements  of  Section  39  of 
Article  V,  and  could  not  be  vetoed  by  the  governor.  The  court 
there  held  that  Article  XIX  afforded  the  sole  and  exclusive  rule 
for  submitting  questions  of  amendment  or  revision  of  the  state 
constitution. 

The  courts  of  other  states  have  likewise  generalh'  held  that 
the  submission  of  proposed  amendments  to  a  state  constitution  is 
not  a  matter  that  is  governed  by  the  ordinar^'  rules  cniu'eniing 
legislation.     See  12  Corjms  Juris,  693. 

I  am,  therefore,  clearly  of  the  opinion  that  a  resolution  to  sub- 
mit a  })roposed  amendnieiit  to  the  state  constitution  to  a  vote  of 
the  people  may  be  introduced  after  the  first  fifteen  days  of  the 
session. 

Ver>^  truly  yours, 

ROBERT  E.  WINl^OURN, 

Attorney  General. 

By  CHARLES  ROACH, 
Deputy  Attorney  General. 

17  VACANCIES  IN  OFFICE 

To  Wm.  C.  Alexander,  Feb   IT).  1929. 

Offiee  of  Alderman. 

It  becomes  tlie  duty  of  the  eity  or  town  council  tu  declare  a 
vacancy  in  the  event  an  alderman  removes  from  one  ward  to  an- 
other. But  if  no  action  is  taken  by  the  council  declaring  a  va- 
cancy, such  alderman  remains  a  de  fario  officer,  and  his  vote 
on  any  matter  before  sueh  council  Jil't(*r  he  lias  moved  is  just 
a.s  lawful  JUS  the  vote  of  any  other  alderman  and  he  is  entitled 
to  the  salnrv-  the  same  as  if  he  had  not  moved.  (See.  9037.  C.  L. 
1"M 
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18  TAXATION 

To  E.  B.  Morgan,  Feb.  21,  1929. 

Assessment  of  water  of  McKenzie  Land  and  Cattle  Co., 
through  Busk-Ivanhoe  Tunnel. 

The  corpus  of  the  water  carried  by  ditches  belonging  to  companies  or- 
ganized to  carry  water  for  profit  to  consumers  is  not  taxable  in 
Colorado.  But  the  ditches  used  for  such  purposes  it  seems  from 
the  Colorado  decisions  probably   may  be  taxed. 

February  21,  1929. 
Mr.  E.  B.  Morgan,  Chairman 
Colorado  Tax  Commission 
State  Office  Building 
Denver,  Colorado 

In  re:    Assessruent  in  Pitkin  County  of  Water  of  McKenzie 
Land  and  Cattle  Co.  through  Busk-Ivanhoe  Tunnel. 

Dear  Sir: 

STATEMENT  OF  FACTS. 

The  County  Assessor  of  Pitkin  County  assessed  the  McKenzie 
Land  and  Cattle  Company,  as  follows: 

"36,060  acre  feet  of  water  through  the  Busk-Ivanhoe  Tunnel 
— Value  of  water  $36,000.00,"  as  shown  on  copj^  of  1928  tax  sched- 
ule. 

From  letters  submitted  with  the  schedule,  it  is  further  shown : 
That  said  company  operates  a  carrier  water  system  in  the  moun- 
tains to  supply  water  for  profit  to  mutual  ditch  companies  and 
consumers  near  Holly,  Colorado ;  that  all  of  the  water  is  so  put 
to  beneficial  use  in  the  irrigation  of  sugar  beets;  that  the  water 
is  taken  from  the  natural  source  of  supply  on  the  west  side  of  the 
range  in  Pitkin  county  and  conveyed  by  ditch  and  tunnel  to  res- 
ervoir in  Lake  county. 

QUESTION. 
Was  the  assessment  in  Pitkin  County  valid? 

ARGUMENT. 

The  fundamental  law  involved  is  best  set  forth  in  the  case  of 
Wheeler  v.  Northern  Colorado  Irrigation  Co.,  10  Colo.  582,  in  the 
opinion  by  Justice  Helm,  in  which  he  states : 

"For  convenience  I  shaU,  throughout  this  opinion, 
use  the  terms  'carrier'  and  'consumer,'  meaning  the  canal 
company  and  the  tiller  of  the  soil  respectively. 

"The  agriculturists  in  the  territory  mentioned  are, 
with  few  exceptions,  unable  to  convey  water  from  the 
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uatural  streams  to  their  laud.  *  *  *  at  present,  with- 
out irrigation,  but  a  small  fractiou  of  the  producing  ca- 
pacity of  the  soil  can  bo  utilized,  and,  unaided,  these  con- 
sumers will  for  years  to  come  be  practically  helpless.  To 
the  successful  cultivation  of  that  region  the  carrier  and 
consumer  are,  therefore,  equally  indispensable.  Hence  a 
wise  legislative  policy  and  an  intelligent  judicial  con- 
struction require  a  careful  consideration  of  the  privi- 
leges, powers  and  duties  of  the  carrier,  (587)  as  well  as 
the  rights  and  obligations  of  the  consumer.  The  courts 
should  protect  the  consumer  in  the  full  enjoyment  of  his 
constitutional  and  statutory  rights;  but  they  should  also 
jealously  guard  the  rights  of  the  caiTier;  and  so  deal 
with  it  (the  constitution  and  statutes  permitting)  as  to 
encourage  the  investment  of  capital  in  the  construction 
of  reservoirs  and  canals  for  the  storage  and  transporta- 
tion of  water. 

*'The  pleadings  in  the  case  at  bar  show  that  respond- 
ent is  a  carrier  and  distributor  of  water  for  irrigation  and 
other  purposes.  That  its  canal,  two  years  ago,  was  up- 
wards of  sixty  miles  in  length  and  capable  of  supplying 
water  to  irrigate  a  large  area  of  land.  That  relator  is 
one  of  the  land  owners  and  consimiers  under  the  canal, 
and  can  obtain  water  from  no  other  source;  also,  that  re- 
spondent has,  undisposed,  a  sufficient  quantity  to  supply 
his  wants.  That  he  tendered  the  sum  of  $1.50  per  acre, 
the  annual  rental  fixed  by  respondent,  and  demanded  the 
use  of  water  for  the  current  season,  but  declined  to  pay 
the  further  sum  of  $10  per  acre  also  demanded,  and  to 
sign  a  certain  contract  presented  to  him  for  execution. 
That  respondent  refused,  and  still  refuses,  to  grant  re- 
lator's request,  except  upon  compliance  with  these  con- 
ditions. The  remaining  essential  facts  will  sufficiently 
appear  in  connection  with  the  specific  questions  of  law 
presented,  as  they  are  in  their  proper  order  discussed. 

**Does  the  record  show  a  clear  legal  right  of  relator, 
from  the  enjoyment  of  which  he  is  unlawfully  ])recluded 
by  respondent  ? 

"Our  constitution  dedicates  all  uiuippropruited 
water  in  the  luitural  streams  of  the  state  'to  the  use  of 
the  people,'  the  ownership  thereof  being  vested  in  'the 
public*  The  same  instniment  guaranties  in  the  strong- 
est terms  the  right  of  diversion  and  appropriation  for 
beneficial  iLses.  Witli  certain  qualifications  it  recognizes 
and  prot(»cts  a  pri(»r  right  of  user,  actpiired  through 
priority  of  appropriation.  We  shall  presently  see  that 
after  appropriation  tl"-  ♦'O"  io  tl.iv   ,  r».QS)   water    <mvo 
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perhaps,  as  to  the  limited  quantity  that  may  be  actually 
flowing  in  the  consumer's  ditch  or  lateral,  remains  in  the 
general  public,  while  the  paramount  right  to  its  use,  un- 
less forfeited,  continues  in  the  appropriator.     *     *     *. 

*'The  constitution  unquestionably  contemplates  and 
sanctions  the  business  of  transporting  water  for  hire  from 
natural  streams  to  distant  consumers.  The  Colorado  doc- 
trines of  ownership  and  appropriation  (as  declared  in 
the  constitution,  statutes  and  decisiomi)  necessarily  give 
the  carrier  of  water  an  exceptional  status;  a  status  dif- 
fering, in  some  particulars,  from  that  of  the  ordinary 
common  carrier.  Certain  peculiar  rights  are  acquired  in 
connection  with  the  water  diverted.  *  *  *  Por  the 
present  it  sufficies  to  say  that  they  are  dependent,  for 
their  birth  and  continued  existence,  upon  the  use  made 
by  the  consumer. 

''But  giving  these  rights  all  due  significance,  I  can- 
not consent  to  the  proposition  that  the  carrier  becomes 
a  'proprietor'  of  the  water  diverted. 

a*  *  *^  rp.j^g  constitutional  (7)89;  convention  was 
legislating  with  reference  to  the  necessities  and  prac- 
tical wants  of  the  people.  And  this  body,  in  its  wisdom, 
ordained  that  the  ownership  of  water  should  remain  in 
the  public,  with  a  perpetual  right  to  its  use,  free  of 
charge,  in  the  people. 

"By  section  8,  article  XVI,  of  the  constitution,  *  *  * 
the  convention  recognized  the  carrier's  right  to  compen- 
sation for  transporting  water,  and  provided  for  a  judi- 
cial, or  quasi-judicisX,  tribunal  to  fix  an  equitable  maxi- 
mum charge  where  the  parties  fail  to  agree.  *  *  * 
Under  the  constitution,  as  I-  understand  it,  the  carrier 
is  at  least  a  quasi-public,  servant  or  agent.  It  is  not  the 
attitude  of  a  private  individual  contracting  for  the  sale 
or  use  of  his  private  propertj^  It  exists  largely  for  the 
benefit  of  others ;  being  engaged  in  the  business  of  trans- 
porting, for  hire,  water  owned  by  the  public,  to  the  peo- 
ple owning  the  right  to  its  use.     *     *     * 

*  *     *     * 

ii*  *  *  rpjjg  primary  (590)  objects  were  to  en- 
courage and  protect  the  beneficial  use  of  water ;    *    *    *. 

*  *     *     * 

a*  *  *  rpj^g  carrier  (592)  must  be  regarded  as  an 
intermediate  agency  existing  for  the  purpose  of  aiding 
consumers  in  the  exercise  of  their  constitutional  right, 
as  well  as  a  private  enterprise  prosecuted  for  the  ben- 
efit of  its  owners." 
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This  doctrine  that  water  in  a  carrier's  ditch  is  public  prop- 
erty has  never  been  altered  in  Colorado.  Such  water  is  like  the 
water  in  the  natural  stream.  Therefore,  in  our  opinion,  the  above 
assessment  is  not  valid.  To  tax  this  water  would  be  like  taxing 
the  freight  of  a  railroad  instead  of  its  cai*s  and  like  equipment. 

However,  under  the  doctrine  laid  down  in  Murray  v.  Mont- 
rose County,  28  Colo.  427,  it  would  appear  that  the  ditch  of  a 
carrier  company  might  be  taxed  where  the  water  is  so  carried 
for  profit  and  the  profit  not  sought  solely  from  beneficial  use 
of  the  water.  The  court  there  states,  speaking  of  the  consumers, 
pages  430-431  : 

**  Conceding  that  they  own  an  interest  in  the  ditch, 
they  are  not  as  yet  the  sole  o\vners.  The  company  is  a 
co-owner  with  them ;  the  title  to  the  ditch  is  still  vested 
in  the  corporation.  It  has  reserved  to  itself  the  right 
to  retain  such  title  until  the  capacity  of  the  ditch  has 
been  sold.  It  still  has  a  large  number  of  water  rights 
which  it  is  offering  for  sale.  While  it  may  be  true  that  at 
some  time  in  the  future,  the  ditch  will  be  owned  <'x- 
clusively  by  those  using  water  therefrom  for  the  purpose 
of  irrigating  lands  which  thej^  o^vn,  or  in  which  they  are 
interested,  that  is  not  the  condition  at  the  present  tinu'. 
The  evident  purpose  of  the  company  in  still  retaining 
the  title  to  the  ditch  is  to  derive  a  revenue  from  the  fur- 
ther sale  of  water  rights.  That  the  purchasei*s  of  such 
rights  may  use  the  water  in  irrigating  their  lands  only 
does  not  change  the  situation.  The  fact  still  remains 
that  so  long  as  the  company  is  interested  in  the  ditch 
with  water  rights  remaining  unsold,  it  is  its  purpose  to 
make  use  of  the  ditch  as  a  means  through  which  to  do- 
rive  a  profit  from  the  sale  of  further  water  rights.  The 
provision  of  tlio  constitution  upon  which  the  ditch  com- 
pany r«'lies  was  adopted  for  the  sole  benefit  (»f  tliose 
canals  which  are  exclusively  used  for  irrigating  lands 
owned  by  those  who  own  the  canal  in  whole  or  in  part — 
Empire  Canal  Co.  v.  Rio  Gratuh  County,  21  Colo.  244. 

"The  con.sumers  appear  to  be  making  the  use  con- 
templated by  the  constitution,  bnt  the  ditch  company  is 
not;  hence,  the  ditch  is  not  used  exclusively  for  the  pur- 
pose of  irrigating  lands  belonging  to  the  owners  of  the 
ditch.  In  Empire  Canal  Co.  Case,  }fui>r<i,  the  facts  as 
deduced  from  the  averments  of  the  complaint  are  es- 
sentially difTerent  from  those  in  the  case  at  bar.  It  was 
there  held  that  according  to  the  statements  in  the  com- 
plaint, the  canal  was  used  only  for  the  purpose  of  irri 

gatin"  l.'iinls  IxloiH'-iiiL'"  tn   thr  owners  of  sucll   c.ni.il 
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In  considering  this  case,  it  is  well  to  bear  in  mind  that  the 
court  seems  to  adopt  the  definition  of  ** water  rights*'  as  adopted 
in  the  form  of  contract  considered  in  the  case,  without  distin- 
guishing the  same  from  the  technical  definition  given  by  the 
courts. 

The  case  of  Antero  Co.  v.  Park  County,  65  Colo.  375,  379, 
does  not  change  the  holding  in  the  Murray  case,  supra,  for  the 
reason  that  in  the  latter  case  the  dam  was  held  to  be  erroneously 
assessed  as  an  improvement  to  the  land  on  which  it  stood,  while 
the  water  right  was  exercised  on  other  land  owned  by  the  com- 
pany. 

Likewise  in  the  later  case  of  A7itero  Ca.  v.  Commissioners,  75 
Colo.  131,  the  assessment  was  held  to  be  too  indefinite  as  ''against 
its  reservoirs,  and  other  property  connected  therewith"  to  per- 
mit the  same  to  be  proved  at  the  trial  by  parol  testimony  that  the 
principal  thing  assessed  was  unsold  Avater  rights  and  was  there- 
fore held  to  be  void.  It  is  impossible  to  tell  from  this  last  opin- 
ion what  an  "unsold  water  right''  is.  However,  it  was  not  neces- 
sary that  the  opinion  define  the  same  in  deciding  the  case.  But  it 
does  raise  the  question,  without  so  deciding,  that  in  some  cases 
there  might  be  "unsold  water  rights"  that  are  taxable.  Our 
opinion  is,  however,  that  the  assessment  before  us  for  considera- 
tion does  not  purport  to  assess  "unsold  water  rights." 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

19  TAX  SALES 

To  E.  B.  Morgan,  Feb.  23,  1929. 

"A  taxpayer  may  pay  the  tax  on  some  of  his  property  with- 
out paying  the  tax  on  other  property  separately  assessed  or  the 
amount  of  one  tax  without  paying  other  taxes."  (Cooley  on 
Taxation,  Sec.  1253.) 

It  is  the  duty  of  the  county  treasurer  to  collect  whichever 
tax  is  tendered,  and  it  follows  that  the  sale  for  general  taxes  and 
also  the  sale  for  special  improvement  taxes  may  be  made  sep- 
arately and  to  different  persons.  (149  Ark.  183  ;  126  Mich.  375  ;  66 
Colo.  525;  96  Ore.  192.) 
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20  FISCAL  YEAR 

To  ^leinbers  of  House  of  Representatives,  P^eb.  25,  1929. 

The   modus   operandae   of   H.    B.   527    changing   the   present    fiscal    year 
discussed.     Art.  X.  sec.  1,  Colo.  Const.     Chap.  98,  S.  L.  1929. 

February  25,  1929. 
To  the  Members  of  the  House : 

Re:  Th€  Fiscal  Year  Bill. 

The  Chairman  of  your  Judiciary  Committee  requested  me  to 
submit  a  brief  explanation  of  House  Bill  527,  tlie  object  of  which 
is  to  change  the  fiscal  year  of  the  State. 

Section  1  of  Article  X  of  the  State  Constitution  pro\4des 
that  the  fiscal  year  shall  commence  on  the  first  day  of  October 
in  each  year,  unless  otherwise  provided  by  law.  In  1877  the  Gen- 
eral Assembly  enacted  that  the  state  fiscal  yeai-  shall  bepfin  De- 
cember 1  and  end  November  30  following,  and  it  ha^  so  remained 
ever  since. 

This  biU  provides  that  the  state  fiscal  year  shall  begin  July  1 
and  end  June  30  following.  This  change  would  effect  at  leasl 
two  desirable  objects: 

First — It  would  make  the  state  fiscal  year  correspond  with 
the  federal  fiscal  year ; 

Second — It  would  result  in  extending  each  biennial  fiscal 
period  beyond  the  time  when  the  General  Assembly  meets  in 
regular  session  and  would  thus  dispense  forever  with  all  neces- 
sity of  short  api)r(>})riati()n  bills. 

Manifestly  the  fiscal  year  could  be  readjusted  only  by  ex- 
tending the  last  fiscal  year  or  the  current  one,  or  by  creating 
a  short  extra  fiscal  year  to  cover  the  gap  between  the  end  of  the 
old  fiscal  year  and  the  beginning  of  the  readjusted  fiscal  year. 

This  bill,  in  substantially  its  present  form,  was  drafted  by 
Mr.  James  Graft  on  Rogers,  Dean  of  the  Law  Department  of  the 
State  University.  He  felt  that  the  simplest  plan  would  be  to  ex- 
tend the  fiscal  year  that  ended  November  30,  1928,  to  July  1,  1929, 
and  then  begin  thr  new  fiscal  y<'ar  1929  on  that  datr,  and  the  bill 
is  so  drawn. 

Tliis  readjustment  of  the  fiseal  year  would  have  involved 
but  little  more  than  a  matter  of  booking,  except  for  the  fact  that 
the  state  government  spends  some  of  its  revenues  before  they  are 
eollcetcd.  The  numentus  mill  levies  for  the  support  of  state  in- 
stitutions are  not  expended  until  collected,  and  the  proposed 
change  does  not  affect  them. 

The  general  rev««nue  fund  consists  of  the  inheritance  taxes, 
the  receipts  from  the  insurance  department  and  other  minor 
.sources,  and  a  mill  levy  fixed  each  year  by  the  state  board  of 
erjualization.  It  is  out  of  this  general  revenue  fund  that  practi- 
cally ;ill  biennial  appropriations  ."»•"  ?n5i<lo 
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Inheritance  taxes,  receipts  from  the  insurance  department 
and  other  special  sources  are  not  anticipated  and  spent  before 
they  are  collected.  But  the  proceeds  of  the  millage  levied  each 
year  by  the  board  of  equalization  to  replenish  the  general  reve- 
nue fund  and  make  it  sufficient  to  meet  your  biennial  appropria- 
tions are  spent  before  collected. 

That  is  to  say,  the  levy  of  about  .42  of  a  mill  made  in  Oc- 
tober, 1928,  for  the  general  revenue  fund  was  all  spent  prior  to 
December  1,  1928,  when  the  fiscal  year  1928  ended.  Now  if  the 
fiscal  year  1928  is  arbitrarily  extended  to  July  1,  1929,  and  a  new 
fiscal  year  started  at  that  date,  the  mill  levy  for  general  revenue 
that  will  be  made  in  October,  1929,  will  of  course  be  for  the  new 
fiscal  year  that  will  begin  July  1,  1929,  and  end  June  30,  1930. 
That  will  leave  a  period  of  seven  months  from  December  1,  1928, 
to  July  1,  1929,  without  benefit  of  any  mill  levy  to  replenish  the 
general  revenue  fund.    This  gap  must  be  filled  by  a  special  tax. 

To  further  illustrate  the  need  of  this  extra  tax,  I  Avill  state 
the  situation  in  another  way:  When  you  pay  your  state  tax  in 
March,  1929,  you  will  have  settled  your  debt  to  the  general  reve- 
nue fund  of  the  state  up  to  December  1,  1928,  because  the  levy 
for  that  fund  w^as  made  to  supply  the  needs  of  a  year  that  ended 
on,  that  date.  But  if  this  change  is  made  in  the  fiscal  year,  the 
result  will  be  that  when  you  pay  your  state  taxes  in  March,  1930, 
you  will  have  paid  your  debt  to  the  general  revenue  fund  up  to 
July  1,  1930,  rather  than  only  to  December  1,  1929,  as  would  have 
been  the  case  had  the  fiscal  year  not  been  changed.  In  a  word, 
you  will  have  jumped  sieven  months  ahead  in  meeting  this  part  of 
your  annual  contribution  to  the  support  of  the  state  government. 
Manifestly  it  will  cost  the  taxpayer  something  extra  to  put  him- 
self seven  months  ahead  in  the  matter  of  his  annual  contributions 
to  the  general  revenue  fund. 

It  cannot  be  exactly  determined  just  what  it  will  cost  to  ef- 
fect the  above  result.  That  will  depend  upon  the  rate  of  state 
expenditure  for  the  present  fiscal  period.  Mr.  Noonan  of  the 
Auditor's  office  estimates  that  to  replenish  the  general  revenue 
fund  for  the  seven  months'  period  from  December  1,  1928,  to  July 
1,  1929,  about  $400,000  must  be  supplied  by  a  mill  levy. 

This  bill  provides  for  an  additional  one-half  mill  levy  for  the 
years  1929  and  1930,  contingent  upon  the  repeal  of  the  present 
one-half  mill  levy  for  highway  purposes.  This  new  levy  is  de- 
signed not  only  to  meet  the  expense  of  readjusting  the  fiscal  year 
but  to  aid  also  in  meeting  the  present  deficits  of  some  of  the  in- 
stitutions and  the  enlarged  requirements  of  the  present  fiscal 
period.  This  new  one-half  mill  levy  for  the  two  years  will  pro- 
duce nearly  $1,600,000,  and  after  covering  the  cost  of  changing 
the  fiscal  year  about  $1,200,000  of  new  revenue  will  remain  for 
other  needs  of  the  state. 
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This  bill  changres  the  fiscal  year  of  the  state  only.  It  has  no 
effect  upon  the  county,  school  district  or  municipal  fiscal  year. 
They  all  remain  as  before.  Section  5  of  the  bill  is  probably  en- 
tirely supei-fluous,  but  Mr.  Roarers  thougrht  it  might  possibly  serve 
some  useful  purpose  and  I  felt  it  does  no  harm. 

This  bill  provides  that  for  the  purposes  of  the  special  tax  of 
one-half  mill,  the  seven  months'  period  from  December  1,  1928.  to 
July  1,  1929,  shall  be  deemed  part  of  the  fiscal  year  1929. 

This  provision  is  necessary  because  the  constitution  provides 
that  the  expenses  of  each  fiscal  year  shall  not  exceed  the  revenues 
of  that  year  and  since  this  seven  months*  period  required  new  rev- 
enue it  must  be  attached  to  a  year  in  which  new  revenues  can  be 
levied. 

The  bill  is  necessarily  technical  in  some  respects,  but  ^Ir. 
Rogers  and  I  are  confident  that  it  is  valid  as  a  legal  proposition 
and  the  Auditor's  office  approves  it  as  a  practical  plan  of  re- 
adjustment. 

I  feel  that  the  enactment  of  this  bill  would  be  a  constructive 
achievement  of  great  and  permanent  good  to  the  state. 

Respectfully  yours, 

ROBERT  E.  WINBOURN, 
Attorney  General. 

By  CHARLES  ROACH, 
Deputy  Attorney  General. 

21  PUBLIC  UTILITY. 

To  John  C.  Vivian,  Feb.  28,  1929. 

A  successor  to  realty  company  which  supplies  domestic  water 
to  a  resident  of  a  tract  of  land  and  charges  therefor,  would  be  a 
public  utility  within  the  meaning  of  Sec.  29i:i,  C.  L.  1921. 

22  PARTY  AFFILIATION 
To  W.  S.  Buchanan,  March  1,  1929. 

Time  to  make  declaration  for  change. 

A  voter  at  the  primary  for  the  general  election  last  fall,  who 
declared  his  party  affiliation,  is  bound  by  that  declaration  in  the 
coming  primary  for  the  city  election,  unless  such  party  affiliation 
has  been  chan<rrd  in  accordance  with  the  provisions  of  Chapter 
98,  S.  L.  1927 

23  MUNICIPAL  LIGHT  PLANT 

To  J.  M.  Swcn.soii,  March  11,  11)21). 

Sale  of — Who  may  vote  on. 

Persons  who  an*  fpialificd  voters  under  the  registration  and 
election  lawH  (»f  this  statc^  and  who  have  paid  a   p«TsonaI  or  re.il 
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property  tax  during  the  calendar  year  preceding  the  one  in  which 
the  election  is  held  are  entitled  to  a  vote  on  the  question  of  the 
sale  of  a  light  plant  owned  by  such  municipality.  (Sec.  6517,  7530, 
C.  L.  1921,  Chap.  191,  S.  L.  1927.) 

24  SCHOOLS 

To  Zepha  S.  Moore,  March  11,  1929. 

Where  several  school  districts  other  than  first  class  districts 
are  consolidated,  the  title  to  property  in  each  district  remains  in 
status  quo.  Where  the  districts  are  of  the  first  class  the  title  to 
all  property  vests  in  the  consolidated  district.  (Sec.  8320,  C.  L. 
1921.) 

25  COUNTY  SURVEYOR 

To  I.  D.  Messenger,  March  15,  1929. 

A  county  surveyor  is  not  required  to  comply  with  provisions  of  Ch. 
99,  S.  L.  1927,  before  he  can  qualify  for  duties  of  the  office. 

There  is  no  limitation  prescribed  by  said  session  laws  on  the  work 
such  county  surveyor  may  do  under  Sec.  8824,  C.  L.  1921,  as  long 
as  such  work  is  confined  to  his  statutory  duties.  As  to  any  other 
work  of  surveying,  he  must  first  comply  with  the  provisions  of 
Ch.  99,  S.  L.  1927. 

March  15,  1929. 

Board  of  County  Commissioners  of 

Kit  Carson  County, 

Burlington,  Colorado. 

Attention  Mr.  I.  D.  Messenger,  Chairman. 

Gentlemen : 

In  reply  to  your  letter  of  the  6th  inst.,  we  will  say  : 

Answering  your  first  question,  the  opinion  of  this  office  is 
that  a  county  surveyor  is  not  required  to  comply  with  Chapter 
99,  Session  Laws  of  1927,  before  he  can  qualify  for  the  duties  of 
the  office.  As  to  the  second  question,  in  our  opinion,  there  is  no 
limitation  prescribed  by  said  Session  Laws  on  the  work  such 
county  surveyor  may  do  under  Section  8824,  C.  L.  1921,  as  long 
as  such  work  is  confined  to  his  statutory  duties.  As  to  any  other 
work  of  surveying,  he  must  first  comply  with  the  provisions  of 
Chapter  99,  S.  L.  1927.  The  reasons  for  these  answers  are  as 
follows: 

(1)  The  legislature  is  without  power  to  vary  qualifications 
for  the  office  of  the  county  surveyor,  for : 

Art.  XIY,  Sec.  8  of  the  Colorado  Constitution  creates,  i^ter 
alia,  the  office  of  county  surveyor  and  expressly  states : 

"This  section  shall  govern,  except  as  hereafter  oth- 
erwise expressly  directed,  or  permitted  by  constitutional 
enactment." 
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Art.  XIV,  Sec.  10  of  the  said  constitution  provides  the  only 
constitutional  eiiactuient  directing  the  eligibility  of  persons  to 
such  office  of  county  surveyor  in  the  following  language : 

**No  person  shall  be  eligible  to  any  county  office 
unless  he  shall  be  a  qualified  elector ;  nor  unless  he  shall 
have  resided  in  the  county  one  year  preceding  his  elec- 
tion." 

The  weight  of  authority  is  well  expressed  m  ^7  A.  L.  K.  481 : 

"The  Illinois  Constitution  provides  for  a  board  of 
county  commissioners  for  Ck)ok  county,  and  in  a  separate 
clause  prescribes  as  a  general  qualification  for  office  a 
residence  of  one  year  in  the  state.  It  was  held  in  People 
ex  reL  Hoyne  v.  McCormick/'  221  IlL  9,  77  N.  E.  321, 
"That  a  statute  providing  that  no  person  could  become 
a  commissioner  of  Cook  county  who  had  not  resided 
therein  was  unconstitutional.  The  court  said:  'There 
is  a  distinction  between  offices  created  by  the  Constitu- 
tion and  those  created  by  statute.  Where  an  office  is 
created  by  statute,  it  is  wholly  >vithin  the  power  of  the 
legislature  creating  it.  The  length  of  term  and  mode  of 
appointment  may  be  altered  at  pleasure,  and  the  office 
may  be  abolished  altogether.  It  is  not  so  of  constitu- 
tional offices  ^  *  *.  It  may  be  true  that  many  per- 
sons ha\'ing  the  constitutional  qualifications  are  wholly 
unfit  to  discharge  the  duties  of  many  offices  within  the 
state;  but,  if  the  legislature  possesses  the  power  to  vary 
the  constitutional  qualifications  for  office  by  adding  new 
requirements  or  imposing  additional  limitations,  then 
eligibility  to  office  and  freedom  of  elections  depend  not 
upon  constitutional  guaranties,  but  upon  legislative  for- 
bearance. If  the  legislature  may  alter  the  constitutional 
requirement.s,  its  power  is  unlimited,  and  only  such  per- 
sons may  be  elected  to  office  as  the  legislature  may  per- 
mit. In  our  judgment,  when  the  Constitution  under- 
takes to  prescribe  qualifications  for  office,  its  declara- 
tion is  conclusive  of  the  whole  m^ttpr  uhothpr  in  af 
firmative  or  in  negative  form.*' 

It  is  said  in  46  C.  J.  937 : 

"The  legislature  has,  in  the  absence  of  constitutional 
inhibition,  the  same  right  to  provide  disqualifications  that 
it  ha.s  to  provide  qualifications  for  office.  But  the  legis- 
lature may  not  add  discpialifications,  where  the  constitu- 
tion ha.s  provided  them  in  such  a  way  as  to  indicate  the 
intention  of  its  mnkrr  that  the  disqunlificationa  provided 
nhnll  embrnrr  all  that  are  to  he  permitted  " 
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22  B,  G.  L.  382  states  the  proposition  in  this  language: 

''Constitutional  offices  are  those  designated  in  the 
constitution  of  a  state  as  existing  functions  of  govern- 
ment. Such  offices  differ  in  many  ways  from  those  not 
mentioned  by  name  in  this  fundamental  instrument,  their 
most  important  characteristic  being  that  they  are  gen- 
erally immune  from  legislative  changes  except  as  may 
be  expressly  permitted  by  the  terms  of  the  constitution 
itseK." 

Further,  Chapter  99,  Session  Laws  of  1927,  states  in  express 
terms  that  its  object  is  to  regulate  the  practicing  of  engineering 
or  land  surveying  and  does  not  even  attempt  by  the  language  to 
add  requirements  of  eligibility  to  the  office  of  county  surveyor  as 
created  by  the  constitution. 

(2)  When  elected,  it  is  the  duty  of  the  county  surveyor  to 
perform  as  directed  by  the  legislature. 

Some  of  the  duties  of  the  office  of  county  surveyor  are  spe- 
cified in  the  following  sections  of  the  Compiled  Laws  of  Colo- 
rado, 1921,  to-wit: 

1296 — survey  and  plat  new  road; 

1315 — report  on  toll  road ; 

1695 — survey  reservoir  on  arid  land ; 

1696 — supervise  construction  of  certain  water  works; 

1697 — file  certain  plats; 

1699 — annually  inspect  reservoirs; 

5038 — administer  certain  oaths; 

5500 — survey  site  for  powder  house ; 

8646 — assist  in  establishing  disputed  county  lines; 

8824 — make  certain  survej^s ; 

8825 — keep  certain  records. 

Such  official  duties  are  not  affected  by  Chapter  99,  Session 
Laws,  Colo.,  1927,  for : 

1.  The  terms  of  the  statute  do  not  say  so  nor  is  such  the 
necessary  implication. 

2.  To  hold  otherwise  would  be  to  hold  that  the  constitution 
created  an  officer  to  whom  the  legislature  could  say  after  defining 
his  duties  that  he  must  perform,  that  he  should  not  perform  those 
very  duties  and  thereby  nullify  the  constitutional  provision,  for 

''An  officer  has  been  defined  as  a  penson  commis- 
sioned to  perform  any  public  duty,  or  as  one  who  has 
some  duty  to  perform  concerning  the  public.  In  harmony 
with  this  assertion  is  the  legal  principle  that  the  powers 
and  duties  attached  to  a  position  manifest  its  character, 
and  that  a  position  to  which  there  are  no  duties  assigned 
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cannot  be  regarded  as  an  office.  And  a  public  officer  is 
one  whose  duties  are  in  their  nature  public  and  for  the 
benefit  of  the  public,  and  in  whose  proper  performance 
all  citizens,  irrespective  of  party,  are  interested  equally 
as  members  of  the  entire  body  politic,  or  of  some  duly 
established  division  of  the  United  States  or  of  a  state. 
It  is  the  substance  of  the  powers  exercised,  and  the  na- 
tui'e  of  that  duty,  which  make  the  office,  and  not  the  ex- 
tent of  authority,     *     *     *." 

22  R.  C.  L.  373. 

The  legislature  has  not  said  how  the  county  surveyor  shall 
conduct  the  business  of  his  office.  In  our  opinion  if  such  officer 
contracts  and  employs  another  to  aid  and  assist  in  his  work,  re- 
quiring that  such  employee  must  practice  engineering  or  land 
surveying,  such  employee  would  have  to  first  comply  with  the 
said  Chapter  99  for  in  so  doing  such  employee  would  be  prac- 
ticing engineering  or  land  surveying  and  not  fulfilling  an  official 
duty  as  a  constitutional  officer. 

Likewise  if  a  county  surveyor  practices  engineering  or  land 
surveying  outside  of  the  duties  of  his  office,  he  must  first  comply 
with  the  provisions  of  said  Chapter  99. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

26  TAXES 

To  W.  G.  Schenck,  March  15,  1929. 

Collection  of  in  another  county. 

A  county  treasurer  or  his  collector  may  not  lawfully  go  from 
his  county  into  another  county  in  the  state  for  the  purpose  of 
collecting  by  distraint  for  taxes  assessed  in  his  county,  when 
property  has  been  removed  from  his  county.  Distraint  miLst  be 
issued  to  the  slierifT  of  such  other  county.     (Sec.  74()1,  C.  L.  1921.) 

27  SOLDIERS  AND  SAILORS  HOME 
To  D.  D.  Shakespeare,  March  15,  1929. 

In.snne  and  feel)le-minded  inmates. 

The  mere  fact  of  being  "feeble-minded"  or  of  inconvenience 
to  the  Board  should  not  have  any  bearing,  under  the  provisions 
of  the  statute  providing  for  the  "care  and  treatment  of  honor- 
ably discharged  soldiers,"  etc.,  but  inmates  who  are  fit  subjects 
for  the  in.Hano  a.svluni  or  other  institutions  shonhl  not  n^niain  in 
the  home.     (Chap    IfiO.  S.  L.  1927.    Sec.  549,  C.  L.  1921.) 
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28  CONSTITUTIONAL  CONVENTION 

To  Hon.  W.  H.  Adams,  Governor,  March  15,  1929. 

Governor's  approval  of  House  Concurrent  Res.  No.  2. 

''That  which  the  General  Assembly  is  authorized  to 
do  by  Art.  XIX  (St.  Const.)  relative  to  initiating  pro- 
ceedings to  amend  or  change  the  fundamental  law,  is  its 
business  solely,  with  which  the  executive  has  nothing 
whatever  to  do."     (62  Colo.  128.) 

The  Governor's  approval  or  disapproval  will  in  no  way  affect 
the  validity  of  such  a  measure. 

All  other  concurrent  resolutions  are  governed  by  Sec.  39  of 
Art.  V  (St.  Const.)  and  require  the  executive's  approval  or  dis- 
approval. 

29  LEGAL  RESIDENCE 

To  County  Commrs.,  Pueblo,  March  18,  1929. 

Family  of  convict. 

The  fact  that  a  husband  or  head  of  a  family  is  involuntarily 
confined  in  a  penitentiary  would  not  change  the  legal  residence  of 
the  family.     (Art.  VII,  Sec.  4,  Colo.  Const.) 

30  TAXATION 

To  Colorado  Tax  Commission,  March  21,  1929. 
Sewing  machines. 

Sewing  machines  placed  in  Colorado  under  lease,  and  ''even 
as  to  bona  fide  purchaser  without  notice,"  are  taxable  to  the  real 
owner. 

Commissioners  v.  Cutter,  3  Colo.  350. 
Singer  Mfg.  Co.  v.  Converse,  23  Colo.  247. 

31  TOWN  ELECTIONS 

To  J.  M.  Swenson,  March  21,  1929. 
Who  may  vote. 

Electors  who  have  paid  a  tax,  either  for  the  calendar  year 
preceding  the  year  of  the  vote,  or  a  tax  due  for  some  other  year 
paid  in  that  year,  and  whether  paid  by  the  elector  personally  or 
by  some  other  person  for  him,  are  entitled  to  vote  at  a  town  elec- 
tion on  the  question  of  the  sale  of  the  municipal  light  plant. 
Ch.  191,  S.  L.  1927. 
PhUlips  V.  CorUn,  8  C.  A.  346,  20  C.  J.  77. 

See  opinion  to  J.  M.  Swenson,  of  March  11,  1929. 
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32  ELECTIONS 
To  J.  A.  Johnson,  March  21,  1929. 

Names  of  candidates. 

In  cities  of  from  2000  to  5000  in  population,  unless  a  primary- 
election  is  held,  by  which  the  names  of  the  candidates  are  chosen 
to  appear  on  the  ballot  of  the  general  election,  the  only  names  that 
can  be  put  on  such  general  election  ballot  are  those  that  are  prop- 
erly certified  to  the  city  clerk  bv  petition.  (Sees.  7582,  7583, 
7586,  C.  L.  1921.) 

33  ELECTIONS 

To  M.  D.  Haynes,  March  21,  1929. 

1.  The  candidates  of  a  party  which  did  not  have  a  ticket 
in  the  field  at  the  last  city  election,  cannot  be  placed  on  the  bal- 
lot unless  properly  certified  to  the  town  clerk  by  petition. 

2.  Both  personal  and  real  property  taxpaj^ers  are  entitled  to 
vote  on  the  question  of  the  sale  of  municipal  light  plant. 

3.  To  entitle  electors  to  vote  on  sale  of  municipal  light  plant, 
taxes  must  be  paid  during  the  calendar  year  preceding  year  in 
which  election  is  held. 

4.  Joint  ownership  of  property  entitles  both  to  vote  after  the 
tax  is  paid  by  either  one  or  both  of  the  owners,  or  by  some  one 
else  for  the  benefit  of  the  owners. 

Sees.  7582,  7583,  C.  L.  1921.  20  C.  J.  77. 

34  CIVIL  SERVICE 

To  Civil  Service  Commission,  ^I.ircli  2().  1})2!). 

Certification  of  D.  S.  DeLappc. 

A  finding  and  decree  of  the  Civil  Service  Coiuniissioii  that  a 
civil  service  employee  has  resigned  from  a  given  position,  is  not  a 
finding  that  he  has  been  dismissed  from  the  publi**  service  for 
delinquency  or  misconduct;  consequently  Rule  III  of  the  C.  S. 
Comrai.ssion  could  not  he  invoked  to  prohibit  his  certification  to 
another  position  in  thr  public  service  for  whicli  he  is  eligible. 

35  ELECTIONS 

To  C.  J.  Kennedy .  March  2S,  192!). 

Organization  of  new  party. 

(Certification  of  nomination  should  be  filetl  with  the  city,  mu- 
nicipal or  town  clerk,  not  in«.r.'  t)i!!?i  -^0  nor  ]«'ss  tlnu'  T^  'Imvs  be- 
fore the  day  of  election. 

The  name  of  each  ])ers(.ii  nomniiH.d  shall  he  pnniea  on  the 
ballot  in  but  one  place,  hut  there  should  he  added  opposite  the 
name  of  each  person  nominated,  the  name  of  the  party  or  parties 
or  political  (hHicrnation 
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In  casting-  the  ballot  each  voter  will  vote  for  one  of  the  can- 
didates appearing  upon  the  ballot  as  having  been  nominated  by 
one  or  more  of  the  parties. 

The  voter  may  write  in  the  name  of  any  qualified  pei-son  for 
any  office  to  be  filled.     (Sees.  7557,  7711,  C.  L.  1921.) 

36  SCHOOLS 

To  Board  of  Directors,  Dist.  No.  6,  March  28,  1929. 

Bus  Driver's  license. 

The  driver  of  a  school  bus  should  have  a  chauffeur's  license. 
Contractor  transporting  pupils,  should  give  bond.  (Chap.  149, 
S.  L.  1923.    Sec.  1344,  8338,  8468,  C.  L.  1921.) 

37  SCHOOLS 

To  J.  F.  Lunsford,  March  29,  1929. 

The  requirement  that  certain  officers  in  consolidated  school 
districts  be  elected  for  certain  specified  terms  is  mandatory.  (Sec. 
8316,  C.  L.  1921.) 

38  SCHOOLS 

To  Earle  Bryant,  March  30,  1929. 

Powers  of  County  Superintendent.  « 

The  county  superintendent  of  schools,  as  ex-officio  member  of 
a  county  high  school  committee,  has  all  the  powers  and  duties 
any  member  has,  among  them,  the  right  to  vote  on  all  matters 
coming  before  the  committee.     (Sec.  8402,  C.  L.  1921.) 

39  TAXATION 

To  Colorado  Tax  Commission,  April  1,  1929. 

Tax  sales. 

A  second  sale  of  property,  after  sale  to  county,  not  redeemed, 
is  void.  A  valid  tax  deed  could  not  be  issued  thereon,  and  money 
paid  by  such  second  party  should  be  refunded  by  the  board  of 
county  commissioners.     (Sec.  7444,  C.  L.  1921.) 

Emerson  v.  Vcddez,  24  C.  A.  462. 

Henrylyn  Irr.  Dist.  v.  Patterson,  65  Colo.  385. 

40  CIVIL  SERVICE 

To.  C.  S.  Commission,  April  4,  1929. 

Removal  of  name  from  eligible  list. 

If  an  employe  has  resigned  from  one  position,  whether  the 
resignation  is  constructive  or  voluntary,  it  has  no  effect  on  the 
employe's  status  on  another  eligible  list.  Before  a  person  can  be 
removed  from  an  eligible  list  such  removal  must  be  based  upon 
good  and  sufficient  charges  filed  as  by  law  provided. 
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41  WORKMEN'S  COMPENSATION 

To  Thomas  Annear,  April  12,  1929. 

Discrimination  against  Osteopathic  physicians. 

As  all  allopathic,  homeopathic,  electric  and  osteopathic  physicians  are 
required  to  take  the  same  courses  with  the  same  number  of  hours 
per  course  before  they  can  take  the  medical  examination  in  this 
State,  and  inasmuch  as  the  examinations  for  all  four  schools,  and 
the  licenses  issued,  are  the  same  and  give  each  school  the  same 
rights  and  privileges,  discrimination  against  osteopathic  physi- 
cians in  compensation  cases,  is  not  proper,  under  Sec.  4455,  C.  L. 
1921.     (Sec.  4528,  4533,  C.  L.  1921.) 

April  12,  1929. 

Mr.  Thomas  Annear, 

Chairman  of  State  Industrial  Commission, 

State  Office  Bldg., 

Denver,  Colo. 

Dear  Sir: 

Your  recent  request  for  information  as  to  whether  or  not 
under  the  provisions  of  Section  4455,  Compiled  Laws,  1921,  any 
discrimination  is  allowed  agjainst  Osteopathic  Physicians  in  com- 
pensation cases  has  been  duly  considered. 

In  Section  4528,  Compiled  Laws,  1921,  we  find  the  followinp:: 

*  •  *  Provided,  however,  that  any  person  who  shall  have 
been  lawfully  en«rap:ed  in  the  practice  of  the  healinpr  art  in  the 
State  of  Colorado,  for  not  less  than  three  months  immediately 
prior  to  the  date  upon  whicli  this  act  takes  effect,  and  is  a  »rrad- 
uate  from  an  institution  chai*tered,  to  teach  the  healinjr  art,  by 
the  state  wherein  it  was  located  which  school,  in  case  the  prac- 
titioner graduated  therefrom  prior  to  January  1,  1908,  required 
such  practitioner  to  be  in  actual  attendance  for  two  years  of  nine 
months  each  of  not  less  than  one  thousand  hours  of  instruction 
work  in  each  of  those  years  in  order  to  grraduate,  and  which 
school,  in  ease  the  practitioner  {graduated  therefrom  subsequent 
to  January  1,  1908,  refjuired  the  practitioner  to  be  in  actual  at- 
tendance for  three  years  of  nine  months  each  of  not  less  than  on*' 
thousand  hours  of  instruction  work  in  each  of  those  years  in 
order  to  graduate,  shall  be  jjjranted  a  license  to  practice  medicine 
in  the  State  of  Colorado  by  the  State  Board  of  Medical  ExamineiN 
without  examination  as  to  his  skill  or  knowledpfe;  Provided  fur- 
ther, that  .such  practitioner  shall  make  application  to  the  said 
T-     rd  of  Medical  Examiners  for  su<*h  license  within  ninety  days 

r  the  date  upon  which  this  law  takes  eiTect  upon  such  blank 
forms  as  said  boanl  sludl  provide,  and  shall  pay  the  fees  herein 

I»r«'v.crilii'i1     rnul    v.}i:in     riiriii^li     f  V'irli'iici'    viji  f  Isf  ji  I'f  nr\*     U\    tlii'    IwiHrd 
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that  he  is  a  person  of  good  moral  character  and  possesses  the 
educational  qualifications  herein  specified. 

Under  Section  4533,  Compiled  Laws,  1921,  we  find  that  all 
allopathic,  homeopathic,  eclectic  and  osteopathic  physicians  are 
required  to  take  examination  upon  the  following  subjects : 

*'The  subjects  of  examination  shall  be  as  follows: 
Anatomy,  Physiology,  Chemistry,  Symptomatology,  Toxi- 
cology, Patholog3%  Surgery  and  Obstetrics,  but  no  ques- 
tion shall  be  asked  of  any  applicant  concerning  Materia 
Medica,  Therapeutics,  or  any  manner,  means  or  system 
of  treatment  of  healing. ' ' 

In  addition  to  the  above,  the  Board  of  Medical  Examiners 
require  the  above  named  physicians  to  take  an  examination  in 
public  health  and  sanitation  and  all  allopathic,  homeopathic, 
ecletic  and  osteopathic  physicians  receive  licenses  in  the  follow- 
ing form : 

The  Colorado  State  Board  of  Medical  Examiners  by  Author- 
ity of  Law  hereby  licenses ^..to  practice  medicine  in  the 

State  of  Colorado. 

Attest. 


Secretary-Treasurer.  President. 

No : 19 

We  quote  from  Section  4455,  Compiled  Laws,  1921. 

*'In  all  cases  of  injury,  the  employer  or  insurer,  as 
the  case  may  be,  shall  have  the  right  in  the  first  instance 
to  select  the  physician  who  shall  attend  said  injured  em- 
ployee :  Provided  however,  that  if  the  services  of  a  physi- 
cian are  not  tendered  at  the  time  of  injury,  the  employee 
shall  have  the  right  to  select  his  own  physician  and  may 
upon  the  proper  showing  to  the  commission  procure  its 
permission  at  any  time  to  have  a  physician  of  his  own  se- 
lection attend  him,  and  in  any  non-surgical  case,  the  em- 
ployee with  the  permission  in  lieu  of  medical  aid,  may 
procure  any  non-medical  treatment  recognized  by  the 
laws  of  this  state  as  legal,  the  practitioner  administering 
such  treatment  to  receive  such  fees  therefor  under  the 
medical  provisions  of  this  act  as  may  be  fixed  by  the  com- 


As  all  allopathic,  homeopathic,  eclectic  and  osteoi:)athic  phy- 
sicians are  required  to  take  the  same  courses  with  the  same  num- 
ber of  hours  per  course  before  they  can  take  the  medical  exami- 
nation, and  inasmuch  as  the  examinations  and  questions  are  the 
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same  for  all  lour  sfhools  of  medicine,  and  the  medical  licenses 
issued  are  the  same  and  give  each  school  the  same  rights  and 
privileges,  it  is  our  o[)ini()n  that  under  Sec.  4455,  Compiled  Laws, 
1921,  discrimination  against  osteopatliic  pliysicians  in  compensa- 
tion cases  is  not  proper. 

Yours  very  truly, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

ARTHUR  L.  OLSON, 
Assistant  Attorney  General. 

42  SALARIES— Increase 

To  Governor  Adams,  April  12,  1929. 

Under  amendment  of  1928  to  Sec.  30,  Art.  V,  Const.,  where 
the  salary  of  a  public  officer  was  not  heretofore  fixed  by  legisla- 
tive enactment  before  his  election  or  appointment,  such  salary 
may  be  fixed  by  legislative  enactment  after  his  electi(>n  or  ap- 
pointment. 

43  CIVIL  SERVICE 

To  C.  S.  Commission,  April  13,  1929. 

''Laborers"  and  ''Skilled  laborers"  are  not  exempt  from 
operation  of  civil  service  amendment.  (Art.  XII,  Sec.  13,  Colo. 
Const.) 

44  SCHOOLS 

To  Earl  IS.  Garland,  April  l(j,  1929. 

No  state  license  is  required  of  a  person  operating  a  moving 
picture  machine  at  a  school  entertainment,  nor  for  a  school  hold- 
ing an  amat^»ur  boxing  exhibition.     (Chap.  70,  S.  L.  1927.) 

45  CHANGE  OF  NAME 

T(»  \ora  A.  Woods,  April  17,  1929. 

There  is  no  legal  objection  to  use  of  a  name  adopted  through 
marriage  of  mother,  on  high  school  diploma,  or  for  any  other  pur- 
[)ose  ;  and  a  court  action  is  not  necessary. 

46  MEMBERS  OF  LEGISLATURE 
To  Governor  Adams,  April  18,  1929 

Appointment  to  Civil  OflRce. 

Members  of  Public  Utilities  i  (ummssion  arc  civil  olliccrs  un- 
der the  State,  and  nieinbers  of  the  General  Assembly  are  not 
elifiri^l^'  ^  appointment  as  .such  eommissiouers.  (Sec.  8,  Art.  V, 
Conht.    Sec.  2915,  C.  L.  1921.) 
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47  NATURALIZATION 

To  Elizabeth  E.  Bennet,  April  18,  1929. 

A  native  of  China  or  Japan  cannot  become  a  citizen  of  the 
United  States,  but  one  born  in  the  United  States,  regardless  of 
nativity  of  parents,  is  a  citizen  by  force  of  the  14th  amendment 
to  the  Constitution  of  the  United  States. 

48  SCHOOLS 

To  Robert  O.  Park,  April  19,  1929. 
Insurance. 

A  school  district  may  not  insure  its  property  in  a  mutual  tire  insurance 
company,  unless  the  policy  provides  for  a  definite  cash  premium 
and  is  expressly  made  non-asscssable  by  reason  of  the  restrictions 
of  Sees.  1  and  2,  Art.  XI  of  the  State  Constitution. 

'  April  19,  1929. 
Mr.  Kobert  O.  Park, 
Pres.,  School  District  No.  47, 
of  Jefferson  County, 
Edgewater,  Colo. 

Dear  Sir: 

Sometime  ago  you  made  a  request  for  an  opinion  from  this 
office  as  to  the  legality  of  carrying  mutual  fire  insurance  on  the 
school  building  in  your  district,  but  owing  to  the  importanc-e  of 
the  question,  and  to  the  fact  that  there  has  been  considerable 
diversity  of  opinion  as  to  this  matter,  we  have  taken  time  to  go 
into  the  matter  thoroughly  in  order  that  we  might  an-ive  at  a 
satisfactory  conclusion. 

The  question  at  issue  is: 

'  *  May  a  town,  city  or  school  district,  or  other  public 
corporation,  in  the  State  of  Colorado,  carry  fire  insurance 
in  a  mutual  insurance  company  as  apparently  authorized 
by  Section  2564,  C.  L.  1921,  regardless  of  the  provisions  . 
of  Sections  1  and  2,  Article  XI,  Constitution  of  the  State 
of  Colorado?" 

In  our  opinion  we  are  amply  justified  in  answering  tliis  ques- 
tion in  the  negative  subject  to  a  possible  exception  where  the  pol- 
icy issued  provides  for  a  cash  premium  and  is  absolutely  non- 
assessable, and  with  no  contingent  liability  whatever,  and  owing 
to  the  importance  of  the  question  and  the  diversity  of  opinion 
concerning  it,  we  feel  that  we  should  state  our  reasons  for  such 
opinion  at  some  length. 

Section  2564,  C.  L.  1921,  above  referred  to,  reads  as  follows : 

^'Any  public  or  private  corporation,  board  or  asso- 
ciation in  this  State  or  elsewhere  may  make  applications. 
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enter  into  agreements  for  and  hold  policies  in  any  such 
mutual  insurance  company.  Any  officer,  stockholder, 
trustee  or  legal  representative  of  any  such  corporation, 
board,  association  or  estate  may  be  recognized  as  acting 
for  or  on  its  behalf  for  the  purpose  of  such  membership, 
but  shall  not  bo  personally  liable  upon  such  contract  of 
insurance  by  reason  of  acting  in  such  representative  ca- 
pacity. The  right  of  any  corporation  organized  under 
the  laws  of  this  state  to  participate  as  a  member  of  any 
such  mutual  insurance  company  is  hereby  declared  to  be 
incidental  to  the  purpose  for  which  such  corporation  is 
organized  and  as  much  granted  as  the  rights  and  powers 
expressly  conferred."     (Italics  ours.) 

Section  2566,  C.  L.  1921,  reads  as  follows : 

''The  policies  shaU  provide  for  a  premium  or  pre- 
mium deposit  payable  in  cash,  and,  except  as  herein  pro- 
vided, for  a  contingent  premium  at  least  equal  to  the 
premium  or  premium  deposit.  Such  mutual  company 
may  issue  a  policy  without  a  contingent  premium  while 
it  has  a  surplus  equal  to  the  capital  required  of  a  do- 
mestic stock  insurance  company  transactilig  the  same 
kinds  of  insurance,  and  in  no  event  shall  the  holder  of 
any  such  policy  bo  liable  for  a  greater  amount  than  the 
premium  or  premium  deposit  expressed  in  the  policy.  If 
at  any  time  the  admitted  assets  are  loss  than  the  reserve 
and  other  liabilities,  the  company  shall  immediately  col- 
lect upon  policies  with  a  contingent  premium  a  sufficient 
pro])()rt innate  ])art  thereof  to  restore  such  assets,  pro- 
vided no  member  shall  be  liable  for  any  part  of  such  con- 
tingent premium  in  excess  of  the  amount  demanded  with- 
in one  year  after  the  termination  of  the  policy.  The 
commissioner  may,  by  writen  order,  direct  that  proceed- 
ings to  restore  such  assets  bo  deferred  during  the  time 
fixed  in  such  order."     (Italics  ours.") 

The  Sections  cniotod  are  Sections  8  and  10,  respect ively,  of 
Chapter  147,  Session  Laws,  1921 . 

The  Constitntioiuil  provisions  ici.ik  .i  lo  rrad  jis  lollows: 

** Article  XI,  Section  1.  Neither  the  state,  nor  any 
county,  city,  town,  township  or  school  district  shall  lend 
or  pledge  the  credit  or  faith  thereof,  directly  or  indi- 
rectly, in  any  manner  to,  or  in  aid  of,  any  person,  com- 
pany or  corporation,  public  or  private,  for  any  nmnunt, 
or  for  any  jiurfmse  whatever;  or  become  responsible  for 
any  debt,  contract   or  liability  of  any  person,  company 

iw   <-<>r>p(ifi  t  iriTi      Mii1i1ii>    i\v    nrivfiti'      in    nr    «iiif     ^^X    i}\f    vf.'it'' 
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Section  2.  Neither  the  state,  nor  any  county,  city, 
or  town,  township,  or  school  district  shall  make  any  do- 
nation or  grant  to,  or  in  aid  of,  or  become  a  suhscriher 
to,  or  shareholder  in  any  corporation,  or  company,  or  a 
joint  owner  with  any  pci-son,  company  or  corporation, 
public  or  private,  in  or  out  of  the  state,  *  *  *." 
(Italics  ours.) 

Referring:  to  constitutional  provisions  similar  to  those  of  Colo- 
rado, Ruling  Case  LaAv  says: 

"The  Constitutions  of  many  of  the  states  contain  an 
express  provision  that  the  credit  of  the  state  shall  not 
be  given  or  loaned  in  aid  of  any  person,  association  or 
incorporation     *     *     *. 

"Such  provisions  are  restrictive  and  not  enabling.'' 

25  R.  C.  L.  p.  394,  Sec.  27,  citing  Cole  v.  La  Grange,  113 
U.  S.  1,  5  S.  Ct.  416,  28  U.  S.  (L.  Ed.)  896,  1884. 

AVe  have  been  unable  to  find  in  our  State  reports  any  case 
where  this  particular  question  has  been  considered,  but  in  three 
cases  hereinafter  referred  to  the  court  has  stressed  the  force  and 
effect  of  the  Constitutional  provisions  quoted  as  applied  to  coun- 
ties and  cities. 

This  question  has,  however,  been  before  the  courts  of  five 
other  states,  namely,  Kentucky,  New  Jersey,  Oregon,  Idaho  and 
Pennsylvania,  and  the  decision  of  the  court  in  each  of  these  states 
will  be  discussed  further  on. 

Inasmuch  as  the  authorities  are  not  agreed  upon  the  question 
of  whether  one  carrying  a  policy  in  a  mutual  insurance  company 
thereby  becomes  a  member,  shareholder  or  stockholder  of  the 
company,  we  will  devote  some  space  to  that  question. 

Our  Statute,  Section  2564,  definitely  establishes  the  identity 
of  a  policy-holder  as  a  member. 

IDENTITY  OF  INSURERS,  MEMBERS  AND  STOCKHOLDERS 
IN  MUTUAL  COMPANIES. 
In  28  Cent.  Dig.,  Sec.  67,  (Insurance)  we  find  the  following: 

' '  One  insuring  in  a  mutual  company  becomes  a  mem- 
ber thereof." 

Citing  numerous  authorities: 

Members  and  stockholders  in  a  mutual  insurance  company 
are  identically  the  same. 

Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga.  371,  399 : 

"Policy-holders  in  mutual  insurance  companies  are 
members." 

TLiber  v.  :\L^rtin,  127  Wis.  412. 
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"The  defeiidiiiit  in  error  is  a  mutual  insurance  com- 
pany. All  persons  who  effect  insurance  therein  become 
associated  toi2:ether  in  a  manner  partakingr  of  the  na- 
ture of  limited  or  special  partners  #  *  *  |^y  pfpect- 
ing  an  insurance  the  plaintiff  in  error  became  a  ronstit- 
iient  memher  of  the  rorpm-ation.'* 

Ki-ii«rh  V.  Lyc()iMiji«r  l^'ire  Ins.  Co..  77  Pa.  15,  19. 

AUTHORITIES  HOLDING  THE  AFFIRMATIVE. 

Dalzell  V.  Bourbon  County  Board  oi"  Education,  et  al..  Court 
of  Appeals  of  Kentucky,  Dec.  6,  1921. 

Affirms  judgment  of  Circuit  Court  of  Bourbon  County  hold- 
ing tliat  .sc-liool  iiouses  and  furniture  may  be  insured  in  a  co- 
operative or  assessment  insurance  company  under  authority  con- 
ferred by  Sec.  4440,  Vol.  3,  Ky.  Stats,  reading  as  follows : 

''And  the  county  board  of  education  is  authorized  to 
have  said  houses  and  furniture  insured  against  damage 
by  fire  or  other  casualty,  the  expenses  incurred  from 
such  insurance  to  be  paid  out  of  the  funds  raised  for  gen- 
eral county  purposes.*' 

The  court  holds  that  the  express  power  given  by  this  section 
carries  the  implied  power  to  select  the  insurance  corporation  it 
will  contract  with.  Kentuckj'  has  a  constitutional  provision  (Ken- 
tucky Constitution,  Sec.  179)  somewhat  similar  to  that  found  in 
the  Constitution  of  Colorado,  but  this  provision  is  absolutely 
ignored  and  no  mention  w^hatever,  directly  or  indirectly,  is  made 
of  it  in  the  opinion. 

The  opinion  devotes  over  a  column  to  an  effort  to  show  that 
the  re.soure<'s  and  assets  of  the  iiisuranee  company  in  question 
are  in  such  a  wonderfully  good  financial  condition  that  in  no 
event  would  the  school  district  be  called  upon  to  contribute  from 
its  funds  to  pay  losses  in(*urred  by  other  members  of  the  company. 

As  far  as  affecting  the  constitutional  question  herein  in- 
volved we  deem  this  case  a  very  unsatisfactory  and  disappoint- 
ing" one. 

French,  Receiver,  Millville  Mutual  Marine  and  Fire  Insurance 
<'«)Mipany  v.  The  Mayor  and  Common  Council  of  the  City  of  Mill- 
vilh',  ()()  N.  .1.  \j.  '.\92,  action  on  contract,  demurrer  to  declaration. 

Defendant  was  holder  of  eight  policies  of  tire  insurance  in 
the  (>oMipany,  and  had  given  tlierefor  eight  premium  notes,  for 
sums  Ktiite<l  payable  t(>  said  company  in  such  proportions  and  at 
II' li  times  as  might,  agreeably  to  the  charter,  be  required;  the 
■  '  iver  made  an  a.sse.s.sment  on  eacli  of  said  notes  for  sums  stated, 
which  assessment  was  entirely  for  lire  losses  that  occurred  during 
thi-    lifi-   of  said    p<»li«'irs   and   certain    iHM'cssaiN    cxpt'nses,      Tlicsi* 
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notes  were  taken  under  the  authority  of  the  charter  of  the  com- 
pany. 

The  court  overruled  all  objections  to  the  validity  of  the  con- 
tract, including  the  one  that  it  was  ultra  vires,  and  concluded  its 
opinion  in  the  following  words: 

"We  therefore  conclude  that  the  legislature  intended 
to  confer  upon  this  municipality  power  to  enter  into  such 
contracts  as  these  notes  express,  and  that  there  is  no 
reason  to  thwart  that  intention."     (Italics  ours.) 

Tliis  seems  to  the  writer  to  be  a  weak  argument  which  seems 
to  beg  the  question,  and  to  award  little  weight  to  the  constitu- 
tional provision.  What  the  legislature  intended  is  of  no  moment 
if  it  departed  from  its  constitutional  powers. 

The  constitutional  provision  involved  reads  as  follows: 

''Art.  1,  Sec.  19.  No  county,  city,  borough,  town  or 
township  shall  hereafter  give  any  money  or  property, 
or  loan  its  credit,  to  or  in  aid  of  anj^  individual,  associa- 
tion or  coi-poration,  or  become  security  for  or  be  directly 
or  indirectly  the  owner  of  any  stock  or  bonds  of  any  asso- 
ciation or  corporation." 

The  court,  however,  found  that  by  giving  its  premium  notes 
the  citj^  did  not  loan  its  credit  to  the  company,  and  that  the  so- 
called  membership  of  the  insured  did  not  render  the  city  in  any 
sense  the  owner  of  tlie  stocks  and  bonds  which  belonged  to  the 
company,  or  a  holder  of  stock  in  the  company,  within  the  fair 
import  of  the  constitutional  prohibition. 

N.  P.  Johnson,  Respondent,  v.  School  District  No.  1  of  Mult- 
nomah County,  State  of  Oregon,  et  al.,  Appellants,  270  Pac.  764. 

This  case  involves  a  cash  premium  non-assessahl e  policy 
where  there  is  no  contingent  liability  and  as  this  feature  detracts 
from  the  importance  of  the  case  in  this  discussion  we  will  quote 
but  briefly  from  it. 

The  court  says,  page  3 : 

''This  is  a  suit  to  cancel  certain  policies  of  insurance 
i.ssued  by  the  Northwestern  Mutual  Fire  Association  to 
School  District  No.  1  of  Multnomah  County,  Oregon,  and 
to  enjoin  the  school  district  from  purchasing  similar  poli- 
cies from  such  company.  The  precise  question  presented 
is  whether  a  mutual  fire  insurance  company  may,  under 
the  Constitution  and  statutes  of  this  state,  issue  a  non- 
assessable policy  to  a  school  district.  It  is  the  contention 
of  the  plaintiff-respondent  that  a  cash  premium  policy 
violates  the  spirit  and  intent  of  Article  XI,  Section  9  of 
the  Oregon  Constitution  which,  so  far  as  material  herein, 
provides : 
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'No  county,  city,  town  or  other  municipal  corpora- 
tion, by  vote  of  its  citizens,  or  otherwise,  sliall  become 
a  stock  holder  in  any  joint  company,  corporation  or  asso- 
ciation, whatever,  or  raise  money  for,  or  loan  its  credit 
to,  or  in  aid  of.  any  ^lu-b  cninpany.  corpoi-ation  or-  asso- 
ciation.' " 

The  court  also  says,  p.  3 : 

**If  the  contract  of  insurance  subjects  the  school  dis- 
trict to  a  conting-ent  liability,  it  is  a  violation  of  the  con- 
stitution and  ultra  vires.  Mere  membership  does  not 
offend." 

The  court  cites  tiie  New  .Icrsc.x  ciiNc  lu  rcntioir  i-cferred  to 
and  says : 

**We  do  not  go  so  far  as  the  New  Jersey  case,  hold- 
ing that  there  is  no  lending  of  credit  even  though  a  con- 
tinjrent  liability  exists.  In  the  instant  case  there  is  no 
liability — contingent  or  otherwise." 

A  great  part  of  tliis  case  is  devoted  to  the  discussion  of  the 
question  whether  (nie  holding  a  policy  in  a  mutual  insurance 
company  is  necessarily  a  stockholder,  the  court  holding  the  nega- 
tive and  contrary  to  the  authorities  heretofore  cited  herein. 

Inasmuch  as  the  company  had  complied  with  the  provisions 
of  the  statute  of  ()r<*gon  in  having  the  recpiired  amount  of  assets 
and  net  cash  sur|>lus  tlie  court  held  that  the  company  was  author- 
ized to  issue  to  tlie  seliool  district  a  cash  ])remiuni  non-assessable 
policy. 

AUTIIOKITIKS  IIOLDIXC;  THE  NKIJATIVE. 

School  District  Xo.  8,  Twin  Falls  County  v.  Twin  Falls 
County  Mutual  Fire  Ins.  C^o.,  May  4,  1917.  (.SO  Ida.  400,  164  Pac. 
1174.) 

This  action  was  instituted  by  the  school  district  in  the  dis- 
trict court  for  Twin  Falls  County  to  recover  upon  an  alleged  con 
tract  of  insurance.  From  a  judgment  in  favor  of  the  school  dis- 
trict this  appeal  was  taken.  In  the  complaint  it  is  alleged  that 
the  plaintiff  below,  respondent  here,  is  a  scliool  district  organized 
under  the  laws  of  this  state;  that  the  defendant.  a|)pellant  here,  is 
a  mutual  fire  insurance  company  organized  un<ier  the  laws  of  this 
state  and  doing  i)usiness  in  Twin  Falls  County.  It  is  further  nl 
leged  that  the  respondent  applied  to  appellant  for  insurance  on  its 
school  building,  and  that  the  appellant  agreed  to  insure  the  same; 
that  the  building  so  sought  to  be  insured  was  burned;  and  that 
appellant  failed  tf»  pay  the  insurance  as  agreed. 

The  court  says: 
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(1)  "Under  the  Constitution  of  the  State,  school 
districts  are  prohibited  from  becoming  members  of  a 
county  mutual  fire  insurance  company.  JSection  4  of 
Article  8  of  the  Constitution  is  as  follows : 

'No  county,  city,  town,  towinship,  board  of  educa- 
tion, or  school  district,  or  other  sub-division,  shall  lend, 
or  pledge  the  credit  or  faith  thereof  direct^  or  indirectly, 
in  any  manner,  to,  or  in  aid  of  any  individual,  associa- 
tion or  incorporations,  for  any  amount  or  for  any  pur- 
pose whatever,  or  become  responsible  for  any  debt,  con- 
tract or  liability  of  any  individual,  association  or  cor- 
poration in  or  out  of  the  state.'  " 

The  section  quoted  is  almost  the  same  as  Art.  XI  of  the  Colo- 
rado Constitution,  word  for  word,  the  only  departure  being  that 
the  word  "individual"  is  used  in  place  of  the  word  "person," 
and  the  word  "association"  instead  of  the  word  "company,"  and 
both  constitutions  contain  the  words  "for  any  amount,"  not  found 
in  the  Constitutions  of  Kentucky,  New  Jersey  or  Oregon. 

In  conclusion  the  court  says: 

"It  follows  that  there  could  have  been  no  contract 
of  insurance  existing  between  the  respondent  and  ap- 
pellant, and  this  action  cannot  be  maintained.  The  judg- 
ment is  reversed." 

F.  B.  Downing,  executor  of  J.  F.  Downing,  deceased,  and  G. 
Daniel  Baldwin,  plaintiffs,  vs.  School  District  City  of  Erie,  Pa.,  et 
al.,  defendants,  April  19,  1928. 

From  the  opinion  of  Judge  Hirt  we  quote : 

"This  is  an  action  in  equity  brought  by  taxpayers 
for  an  injunction  restraining  the  directors  of  the  school' 
district  of  the  city  of  Erie  from  entering  into  a  fire 
insurance  contract  with  a  mutual  company. ' ' 

"It  is  the  position  of  the  school  district  that  they 
are  authorized  by  the  act  of  April  27,  1925,  P/L  305,  to 
make  such  contract.  Section  1  of  that  act  provides :  'That 
any  county,  city,  borough,  incorporated  town,  township, 
school  district,  or  poor  district  may  make  contracts  of 
insurance  with  any  mutual  fire  insurance  company  duly 
authorized  by  law  to  transact  business  in  Pennsylvania, 
on  anj^  building  or  property  owned  by  such  county,  city, 
borough,  incorporated  town,  to\^mship,  school  district,  or 
poor  district. ' 

It  is  plaintiff's  contention  that  this  act  of  assembly 
violates  Article  IX,  Section  7,  of  the  constitution  which 
is  as  follows :  '  The  general  assembly  shall  not  authorize 
any  county,  city,  borough,  township  or  incorporated  dis- 
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trict  to  become  a  stockholder  in  any  company,  associa- 
tion or  corporation  or  to  obtain  or  appropriate  money 
for,  or  to  loan  its  credit,  to  anj^  corporation,  association, 
institution  or  individual.'  With  this  contention  we 
ag^ree. ' ' 

*'The  insured  named  heretofore  by  accepting:  this 
policj'  thereby  becomes  a  member  of  this  corporation, 
and  agrees  to  pay  the  corporation  in  addition  to  the 
premium  deposit  such  sum  or  sums,  in  no  event  to  ex- 
ceed in  the  aggregate  five  times  the  amount  of  said  pre- 
mium deposit,  at  such  time  or  times,  in  such  manner  and 
by  such  installments  as  the  directors  of  this  company 
shall  assess  and  order  pursuant  to  its  character  and  by- 
laws and  the  laws  of  Pennsylvania." 

*'The  prohibition  against  lending  credit  is  applicable 
because  the  insured  is  assessable  under  the  policy  to  pay 
losses  and  is  not  affected  by  the  fact  that  the  liability  is 
limited  to  five  times  the  premium.  Tt  is  not  a  question 
of  limited  or  unlimited  liability;  the  prohibition  operates 
against  loaning  credit  in  any  amount." 

The  Pennsylvania  decision  herein  cited  is  from  the  commoii 
pleas  court,  and  not  the  supreme  court,  but  the  decision  was  re- 
affirmed and  amplified  as  a  result  of  a  rehearing,  by  a  decision 
handed  down  January  9,  1929,  as  we  are  advised  by  a  pamphlet 
emanating  from  the  Committee  on  Publicity  and  Education,  Room 
953,  Insurance  Exchange,  Chicago,  Illinois. 

The  pamphlet  quotes  the  court  as  saying  in  the  new  deci- 
sion, "It  is  not  a  question  of  limited  or  unlimited  liability,  nor  the 
rea.sonableness  of  the  amount  a  municipality  may  pay,  nor  the 
probabilitj"  that  it  will  be  asked  to  pay;  what  the  constitution 
forbids  is  the  loaning  of  credit  of  any  amount,  conditional  or 
otherwise." 

While  this  case  has  not  reached  the  supreme  court  we  ap- 
prehend that  should  it  do  so  the  decision  would  be  affirmed,  has 
ing  this  belief  upon  the  langua^'<>  used  in  Brodie,  Appellant,  v. 
Philadel])hia,  2)^0  Pa.  4'{4.  449-450,  in  reference  to  the  constitu- 
tional j)rovision  involved  wlu*re  the  court  (|Uotes  with  approval 
the  language  found  in  Wysearver  v.  Atkinson.  'M  Ohio  St.,  80. 
9^-97.  This  Pennsylvania  case  docs  not  involve  mutual  insurance 
companies  but  is  cited  to  call  attention  to  the  wei«rht  irivm  tlf 
constitutional  pn»vision  involved. 

And  our  own  supreme  court  in  Lord  v.  Denver,  58  (-olo.  I,  at 
pages  29,  et  se<|.,  eites  with  approval  the  Ohio  case  herein  cited, 
quntinfT  the  proviHion  of  the  Ohio  Constitution  and  addinfj^,  p.  29 

'*It  will  be  soon  that  the  provision  of  the  Colorado 
Constit  lit  i<i!i  is  broader  and  more  oxelusive  than  the  one 
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stated,  in  that  it  denies  this  power  to  the  state  as  well  as 
to  corporate  sub-divisions,  and  uses  the  terms,  'di- 
rectly/ or  'indirectly,'  'in  any  manner,'  'public  or 
private,'  'for  any  amount,'  or  for  'any  purpose  what- 
soever,' or  'become  responsible  for  any  debt,'  'contract 
or  liability,'  'in  or  out  of  the  state,'  'make  any  donation 
to,'  '^rant,  or  in  aid  of,'  'subscribe  to,'  'shareholder  in,' 
'joint  owner  with,'  etc." 

This  was  an  action  by  a  citizen  and  taxpayer,  to  restrain  tlie 
City  and  County  of  Denver  from  issuing  its  bonds  in  the  amount 
of  three  million  dollars,  to  aid  in  the  construction  of  a  proposed 
tunnel  to  be  known  as  the  ' '  Moffat  Tunnel. ' ' 

The  court  held  that  the  proposed  bond  issue  was  clearly  both 
in  letter  and  spirit,  within  the  inhibition  of  Sections  1  and  2  of 
Art.  XI  of  the  Constitution,  and  void. 

Note :  The  bonds  subsequently  issued  in  aid  of  the  Moffat 
Tunnel  were  issued  by  "The  Moffat  Tunnel  Improvement  Dis- 
trict" and  not  by  the  City  and  County  of  Denver. 

In  the  Colorado  Central  R.  R.  Co.  v.  Lea,  et  al.,  5  Colo.  192, 
the  court  held  that  Sec.  2,  Art.  XI  of  the  Constitution  prohibited 
the  Board  of  County  Commissioners  of  Boulder  County  making 
a  donation  to  the  railroad  company. 

In  Leddy,  State  Treasurer,  v.  The  People,  ex  rel..  Attorney 
General,  59  Colo.  120,  122,  the  court  held  that  the  provisions  of 
Rev.  Stat.  1908,  Sec.  5207,  making-  each  county  liable  to  the  state 
for  losses  incurred  by  the  loan  of  the  school  fund  in  such  county, 
is  in  violation  of  Sec.  1  of  Art.  XI  of  the  Constitution. 

While  the  Colorado  cases  are  not  in  point  they  emphasize 
the  dignity  and  sanctity  of  the  constitutional  provision  involved. 

Section  2566,  Compiled  I.havs,  1921,  requires  that  the  policies 
provide  for  a  premium  or  premium  deposit  payable  in  cash,  and 
except  as  therein  provided,  for  a  contingent  premium  at  least 
equal  to  the  premium  deposit.  It  may  issue  a  policy  without  a 
contingent  premium  "while  it  has  a  surplus  equal  to  the  capital 
required  of  a  domestic  stock  insurance  company  transacting  the 
same  kind  of  insurance."  If  at  any  time  the  admitted  assets  are 
less  than  the  reserve  and  other  liabilities  the  company  must  col- 
lect from  policy-holders  a  sufficient  amount  to  restore  such  assets. 
And  this  assessment  may  be  demanded  within  one  year  after  the 
termination  of  the  policy. 

The  provision  of  this  section,  "It  may  issue  a  policy  without 
a  contingent  premium  while  it  has  a  surplus  equal  to  the  capital 
required  of  a  domestic  stock  insurance  company  transacting  the 
same  kind  of  insurance,"  refers  us  to  Section  2495,  C.  L.  1921. 
which  reads  in  part  as  follows: 
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"No  joint  stock  fire  or  life  insurance  company  shall 
be  permitted  to  do  any  business  in  this  state,  unless  it  is 
possessed  of  an  actual  paid-up  cash  capital,  as  follows: 
Fire  insurance  companies  with  territory  not  limited  to 
Colorado,  of  not  less  than  Two  Hundred  Thousand  Dol- 
lars, ($200,000)  ;  fire  insurance  companies,  the  business  of 
which  is  limited  to  Colorado  only,  not  less  than  Fifty 
Thousand  ($50,000)  Dollars." 

Unless  this  requirement  is  complied  with  no  mutual  fire  insur- 
ance company  transacting  business  in  Colorado  is  permitted  to 
write  a  non-assessable  policy  or  one  carrying  no  contingent  lia- 
bility. 

In  connection  with  this  question  we  have  examined  a  digest 
of  Statutes  and  Court  decisions  relating  to  the  right  of  public  cor- 
porations to  insure  property  in  mutual  fire  insurance  companies, 
prepared  by  American  Mutual  Alliance,  168  N.  Michigan  Blvd., 
Chicago,  Illinois,  but  it  has  been  of  little  assistance  to  us. 

The  Digest  is  informative  and  from  it  we  learn  that  many  of 
the  states  have  statutes  specifically  authorizing  public  corpora- 
tions to  insure  their  property  against  fire  in  mutual  insurance 
companies,  many  of  which  statutes  read  exactly  as  does  Sec. 
2564,  C.  L.  1921  of  Colorado,  but  the  constitutional  provisions,  if 
any,  of  the  several  states  are  omitted.  To  us  this  Digest  means 
little  more  than  to  indicate  tliat  there  has  been  an  organized  effort 
to  secure  a  uniform  law  permitting  public  comorjit  idus  to  bccdme 
members  of  mutual  insurance  companies. 

Our  research  herein  leads  us  to  the  following  coiu-lusions: 

1.  That  our  constitution  forbids  a  school  district  lending  its 
credit  to  an  insurance  company  in  any  amount,  and  that  by  ac- 
cepting a  fire  insurance  policy  in  a  mutual  insurance  company 
providing  for  a  contingent  liability  for  any  amount  wlmtever.  it 
lends  its  credit  to  the  company. 

2.  That  the  words  "limited"  or  "unlimited  i.imu.i  or  read 
into  the  constitutional  provision  controlling  herein. 

'].  That  a  school  district  may  not  insure  Its  i)roperty  in  a 
mutual  fire  in.surance  company  unless  the  policy  provides  for  n 
definite  cash  premium  and  is  expressly  made  non-assessable 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  A.  L.  BEAUDSLEY, 
A.HKistant  Attorney  General. 
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49  GOVERNOR'S  VETO 

To  A.  R.  Jackson,  April  20,  1929. 

Under  Art.  4,  Sec.  11  of  the  Const.,  when  a  bill  is  vetoed  by 
the  Governor,  it  must  be  submitted  for  reconsideration  in  the 
house  in  which  it  originated. 

50  JUVENILE  DELINQUENTS 

To  Marion  h\  Jones,  xipril  20,  1929. 

It  appears  to  this  office  that  persons  under  18  years  of  age 
may  not  be  legallv  fined  in  a  police  ma<ristrate's  court.  (Sec. 
660,  C.  L.  1921.) 

51  GENERAL  ASSEMBLY 

To.  Hon.  J.  M.  Jackson,  April  26,  1929. 

Payment  of  employes  of  General  Assembly. 

Employes  of  the  General  Assenibly  may  lawfully  be  paid 
their  statutoiy  per  diem  up  to  the  date  of  actual  final  adjourn- 
ment of  the  general  assembly,  regardless  of  the  fact  that  the  date 
of  actual  adjournment  was  subsequent  to  the  date  fixed  by  reso- 
lution to  adjoui-n.  (Sees.  6  to  9,  12,  14,  C.  L.  1921.  Art.  5,  Sec. 
27,  Colo.  Const.) 

52  PURCHASE  AND  SALE  OF  ALCOHOL 

To  Charles  M.  Armstrong,  April  30,  1929. 

Ch.  1,  8.  L.  1917,  authorizes  the  Secretary  of  State  to  issue  a 
license  to  a  wholesale  dealer  for  the  sale  of  alcohol,  and  to  a  man- 
ufacturer for  the  purchase  of  alcohol. 

This  Act  is  distinguished  from  the  Intoxicating  Liquor  Act 
of  1915  as  amended  in  1919,  by  a  former  opinion  of  this  office  ad- 
dressed to  E.  H.  McClenahan,  Oct.  26,  1921. 

53  PREDATORY  ANIMALS 

To  Governor  Adams,  May  1,  1929. 

Eradication  of. 

Discussion  of  House  Bill  Xo.  383,  passed  by  the  27th  General 
Assembly. 

54  SCHOOLS 

To  C.  A.  Fowler,  May  1,  1929. 

Transportation  of  Pupils. 

Under  the  pro\dsions  of  House  BiU  No.  33,. approved  and  in 
effect  April  9,  1929,  a  third  class  school  district,  authorized  by 
vote  of  electors  to  transport  children  to  and  from  school,  may 
transport  pupils  to  a  high  school  in  another  district.  (Sec.  8338, 
C.  L.  1921.) 
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55  APPROPRIATIONS 
To  Governor  Adams,  May  2,  1929. 

Long  Appropriation  Bill. 

Inclusion  of  item  in  re : 

Domestic  and  Foreign  Corporations. 

It  is  within  the  power  of  the  Legislature  in  the  general  appro- 
priation bill,  to  make  adequate  provision  for  governmental  agen- 
cies, not  limited  in  the  creation  acts  iChap.  10  and  11,  S.  L. 
1917.) 

56  FEES  AND  SALARIES 
To  Governor  Adams,  May  3,  1929. 

Discussion  of  House  Bill  No.  Ki."),  rel;itiiiir  to  frrs  of  Probate 
Courts.     (Chap.  80,  S.  L.  1929.) 

57  EMPLOYEES^State 

To  ,Iohn  M.  Jackson,  May  4,  1929. 

Auto-theft  Department. 

Expenses  of  enforcing  Auto-theft  Act  must  be  paid  out  of 
moneys  collected  under  the  act,  under  Sec.  1380,  S.  L.  1921,  which 
limits  such  expenditures  to  $10,CK)0  per  year. 

58  SCHOOLS 

To  W.  F.  Temple,  May  (i,  192!). 

County  H.  S.  Committee. 

Xo  member  of  County  11.  S.  ( 'oiinnittcc  iiuiy  draw  pay  tor  at- 
tendancj'  or  mileage. 

Member  serves  until  successor  ijualifies.  Sec.  832;"),  C.  Ij.  1921 
—Opinion  No.  107,  May  10,  1927.     (Sees.  8403,  8407.  C.  L.  1921.) 

59  COUNTY  CLASSIFICATION 

To  C.  B.  Wliile,  May  7,  11)2!). 

JelTerson  County. 

The  act  changing  cla.ssiiication  goes  into  effect  90  <lays  after 
April  21.  Wlien  tlie  act  becomes  effective  it  would  be  neces.sary 
for  the  (lovernor  to  appoint  a  Public  Trustee  for  the  county.  Un- 
til such  appointment  is  made  the  acts  of  the  county  treasurer  who 
is  acting  as  l'ul)lie  Truste«'  would  be  valid  as  those  of  a  de  facto 
ofTieer.  There  is  no  reason  why  the  ofliees  of  county  treasurer  and 
of  publie  trustee  mav  nr»t  be  held  bv  the  same  person  (Chap 
77,  S.  L.  1929.) 

60  INSURANCE  LAW 

To  .h,.  Kv.M.  <  -M-lirane.  Mav  7.  1929. 

Workmen's  Comp<'nsation  TnsurHiire. 

A  foreign  reciprocal  exchange  authorized  to  do  a  work- 
inrii's  ••o!ii|)(?isat  inn  ifisurjmee  business  in   its  home  staff,  iiuiv  be 
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admitted  to  this  state  upon  its  agreement  to  confine  its  business  in 
this  state  to  insurance  other  than  industrial  insurance. 

See  also  Opinion  of  this  office  of  July  12,  1915,  xVttorney  Gen- 
eral's Report,  1915-16,  page  25. 

61  SCHOOLS 

To  Mazie  Snyder,  May  8,  1929. 

Teacher's  certificate. 

A  county  second  grade  teacher's  certificate  issued  subsequent 
to  July  18,  1923,  can  be  renewed  without  examination,  once  only. 
(Sec.  3,  Ch.  165,  S.  L.  1923.    Ch.  152,  S.  L.  1925.) 

62  SATURDAY  AFTERNOONS 

To  Governor  Adams,  May  9,  1929. 

Re :   Senate  Bill  265. 

The  title  of  the  bill  purports  to  make  Saturday  aftt^rnoon  of 
each  week  a  holiday  in  state  offices,  while  the  bill  itself  provides 
that  such  offices  ''shall  be  closed"  on  Saturday  afternoon  of  each 
week.  The  bill  is  mandatory  instead  of  permissive  and  carries 
its  effect  far  beyond  the  intention  of  its  proponents. 

63  SCHOOLS 

To  J.  N.  Taylor,  May  14,  1929. 

Budget  may  be  voted  at  annual  election  without  being  men- 
tioned in  notice,  and  a  majority  vote  carries.  (Sec.  8327,  C.  L. 
1921.) 

Contract  to  transport  pupils  for  two  years  not  illegal.  Is  a 
question  of  policy  rather  than  school  law.  . 

Any  qualified  elector  may  vote  on  all  questions  except  on 
issuing  of  bonds,  which  requires  an  additional  qualification  of 
having  paid  a  school  tax.     (Sec.  8358,  C.  L.  1921.) 

64  GENERAL  ASSEMBLY 

To  Governor  Adams,  May  15,  1929. 

A  joint  resolution  of  the  General  Assembly  appointing  a  com- 
mittee to  investigate  the  National  Guard  and  report  to  next  Gen- 
eral Assembly,  pertains  solely  to  the  transaction  of  the  business 
of  the  general  assembly  and  o-oes  iiito  effect  without  approval  of 
the  governor. 

65  SCHOOL  LAW 

To  Robt.  J.  McCullough,  May  20,  1929. 

Insurance  written  by  Member  of  Board. 

Assuming  that  the  school  director  who  writes  insurance  col- 
lects a  premium  upon  the  policy  and  is  paid  a  commission  out  of 
such  premium,  the  weight  of  opinion  is  to  the  eff'ect  that  the  trans- 
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action  is  contrary  to  public  policy,  even  wlicrc  not  forbidtlcii  by 
statute. 

Citing  School  Dist.  98  v.  Pomponi,  ct  al.,  79  Colo.  65M.  Also 
Sec.  7994,  C.  L.  1921. 

66  BUILDING  AND  LOAN  LAW 

To  B.  L.  Miller,  May  21.  1921). 

Stockholder's  lial)ility. 

The  Buildino:  &,  Loan  Association  Statute  of  Colorado  does 
not  contain  anv  provision  creating  a  stockholder's  liabilitv.  t'Sec. 
2792,  C.  L.  1921,  Am.  by  Chap.  72,  S.  L.  1927.;) 

67  SALARIES 

To  E.  B.  Cornell,  May  22,  1929. 

Deputy  District  Attorney. 

The  Deputy  District  Attorney's  salary  is  payable  out  of  the 
general  fund  of  the  countv.  (Sec.  7949,  C.  L.  1921,  Am.  hv  Chap. 
112,  S.  L.  1923.) 

68  BOARD  OF  HEALTH 

To  S.  R.  McKelvey,  May  23,  1929. 

Under  provisions  of  Sees.  970-1-2-3,  (  .  L.  1921.  local  rcjris- 
trars  may  be  appointed  and  are  subject  to  removal  l)y  the  State 
Board  of  Health  in  Home  Rule  cities. 

69  MILITARY  DEPARTMENT 

To  A.  1\  Ardourel,  .May  25,  1929. 

Under  Sec.  365,  Ch.  11,  (1  L.  1921,  surplus  runds  icniainiiig 
in  National  Defense  Fund,  must  first  be  a]:)]died  to  payment  of 
installments  maturing  on  national  defense  bonds,  or  for  redemp- 
tion and  cancellation  of  bonds  before  being  applied  to  |)avnient 
of  relief  bills.     fChap.  30,  S.  U.  1029.) 

70  HIGHWAYS 

To  Stivers  &  Strang,  May  27,  1929. 

Under  Ch.  33,  Sec.  130:),  C.  L.  1921,  all  public  highways  are 
rc(|uired  to  be  60  feet  in  width,  but  the  board  of  county  eonunis- 
sioncrs  has  the  rijrht  to  make  the  roadway  as  wide  as  they  wisli. 

71  OPTOMETRY 
To  J.  C.  Bloom,  June  1,  192!». 

Sale  of  eyeglasses  and  spectacles. 

A  corporation  in  Colorado  may  operate  an  optometric  de- 
p.iJtinent  as  part  of  thi'ir  business.  upc»n  compliance  with  th«»  law. 
S.r    v.),  Ch.  140,  S.  L.  192.'),  and  Sec.  20  of  .same  iict.) 

The  Supreme  Court  decision  in  Paiide.Sf<  Parker  ease  does 
iml    jipph    in  ni»f  (iiiH'f  rlvf  s  lii'r;iiisr  .sljitofes  dilTer  tiiat  rriallx 
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72  HIGHWAYS 

To  Major  Blauvelt,  June  5,  1929. 

Re:  Livestock  grazing  alono;  public  highway. 

1.  The  owner  of  livestock  has  a  right  to  pasture  stock  upon 
public  highway  which  is  not  fenced,  but  is  forbidden  from  pas- 
turing on  public  highway  if  set  apart  from  adjoining  property 
by  legal  fence. 

2.  The  authorities  in  charge  of  highway  maintenance  are 
not  in  position  to  demand  that  stock  be  kept  off  highway  if  not 
fenced. 

3.  If  a  motorist  has  a  collision  with  live  stock  on  a  public 
highway  that  is  fenced,  and  kills  or  injures  live  stock  the  owner 
has  no  recourse  against  the  motorist.  If  the  collision  results  in 
injury  to  the  motorist,  he  has  a  right  to  demand  damages  from 
owner  of  stock.     (Chap.  168,  S.  L.  1921.) 

73  AUTO  TOURIST  CAMPS 

To  Charles  M.  Armstrong,  June  7,  1929. 

Licensing  and  supervision  of. 

Under  S.  B.  220,  27th  General  Assembly,  the  Secretary  of 
State  is  not  required  to  license  or  supervise  hotels,  apartment  or 
rooming  houses  that  furnish  garage  accommodations  ; 

Nor  to  license  or  supervise  auto  camps  within  the  limits  of 
any  incorporated  town  or  city  in  the  State ; 

Nor  to  license  or  supervise  auto  camps-  owned  by  any  munici- 
pality in  the  state,  whether  located  within  or  without  the  terri- 
torial limits  of  any  incorporated  town  or  city ; 

But  he  is  required  to  license  and  supervise  all  privately 
owned  auto  and  tourist  camps  located  outside  the  limits  of  in- 
coi*porated  towns  and  cities  in  the  State ; 

The  act  does  not  violate  the  *^ equal  protection  of  the  law" 
clause  and  is  not  unconstitutional  as  class  legislation. 

Dwyer  v.  People,  82  Colo.  574,576. 

12  Corpus  Juris,  Sec.  890,  p.  1155,  Sec.  880,  p.  1150,  Chap. 
132,  S.  L.  1929. 

74  PROBATE  FEES 

To  L.  C.  Kinikin,  June  7,  1929. 

H.  B.  165  takes  effect  Aug.  7,  1929,  and  since  it  directs  mat- 
ters of  procedure  onlj^  it  is  not  retroactive  in  the  sense  that  such 
acts  are  unconstitutional  and  will  apply  to  all  estates  pending  on 
that  date  as  to  the  fees  to  be  paid.     (Chap.  80,  S.  L.  1 929. ) 
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75  TAXATION 

To  Colorado  Tax  Coinmissioii,  June  13,  ]929. 

Additional  railroad  tracks. 

The  additional  track  of  the  Denver  &  Rio  Grande  R.  R.  Co. 
in  Eagle  Canon,  Eagle  County,  is  not  ''main  track'*  within  the 
meaning  of  our  statutes  relating  to  the  luiit  valuation  and  appf)r- 
tionment  of  the  assessment  of  railroad  property  amon'r  the  sev- 
eral counties.    (Sees.  7305,  7308,  7309,  7294.  C.  L.  1921.) 

76  CORPORATION  FEES 

To  Charles  M.  Armstrong,  June  24,  1929. 

Refund  of. 

Fees  paid  to  the  Secretary  of  State  where  articles  (»t  incor- 
poration do  not  comply  with  statute,  may  be  returned  on  the 
ground  that  the  action  of  such  officer  in  filing  the  articles  of  in- 
corporation waii  uiiautliorized  and  a  nullity.  (Sec.  2815,  C.  L. 
1921.) 

77  PROBATE  FEES 

To  Clarence  M.  Smith,  June  25,  1929. 

H.  B.  165,  1929,  not  retrospective  in  sense  conistitution  pro- 
hibits such  legislation. 

Citing  Fisher  v.  Harvey,  6  Colo.  20;  Edelstein  v.  Carlile,  33 
Colo.  57;  15  C.  J.  24;  Cain  v.  French,  29  Calif.  App.  727;  Fessen- 
den  V.  Nickerson,  125  Mass.  317.     fCliap.  80,  S.  L.  1929  . 

78  MILITARY  DEPARTMENT 

To  A.  P.  Ardourel,  June  27,  1929. 

Purchase  of  equity  in  property  mortgaged  by  owjkt. 

The  purchase  of  an  equity  in  a  piece  of  property  whieli  is 
mortgaged,  is  undoubtedly  tlie  assumption  of  a  debt  such  as  is 
specifically  forbidden  by  Sec.  30,  Art.  XI  of  th«'  State  Constitu- 
tion. 

79  APPOINTMENTS 
To  Gov.  William  II.  Adams,  June  27,  1929. 

Member  of  Civil  Service  Commission. 

C()V(?rnor  has  power  to  make  a  provisional  appointment  and  it 
would  be  wis(;  to  make  such  ap|)ointment  under  Sec.  536,  C.  L. 
1921  from  a  congressional  district  not  already  represented  on 
such  commission. 

80  ELECTIONS 

To  K.  l;.  (  <.rncll,  .iuiic  Jh,  1!>21>. 

Purging  of  Registration  lists. 

Outlying  precincts  do  not  have  a  pcnnancnt  election  registra- 
tion  list,    »""'   i'-   <|i<i-.-   :i    Mi'o\  i<inii    tn    pur.r,.    f|ii.    snin<V 
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County  clerks  in  counties  in  which  there  are  one  or  more 
cities  of  2000  to  5000  population  are  required  to  purge  registra- 
tion lists  for  such  cities  as  directed  by  Sec.  7619,  C.  L.  1921,  Also 
the  registration  lists  for  one  or  more  cities  in  such  county  with  a 
population  of  5000  or  more,  as  directed  in  Sec.  7647,  C.  L    1921. 

81  JURORS'  FEES 

To  William  W.  Gaunt,  July  1,  1929. 

Construction  of  House  BiU  No.  24. 

Jurors  shall  receive  for  attending  any  court  of  record  the  sum  of  four 
dollars  per  day  for  the  first  two  weeks  of  actual  jury  attendance, 
and  thereafter,  six  dollars  per  day  of  actual  attendance. 

Citing:    Jackson  v.  Baehr.  71  Pac.  167,  168; 
Mason  v.  Culbert,  41  Pac.  464; 
Jacobs  V.  Elliot,  37  Pac.  942; 
35  Corpus  Juris. 
Chap.  119,  S.  L.  1929. 

July  1,  1929. 
Hon.  William  W.  Gaunt 
County  Attorney 
Brighton,  Colorado 

Dear  Mr.  Gaunt : 

In  your  letter  of  the  24th  ult.,  you  propound  the  following 
question : 

Under  House  Bill  No.  24,  passed  by  the  last  General 
Assembly,  and  approved  April  5,  1929,  effective  from 
that  date,  is  the  attendance  of  a  juror  upon  a  court  of 
record,  for  which  he  is  paid  a  per  diem  of  $4.00  for  the 
first  two  weeks,  measured  by  calendar  weeks  from  the 
first  day  such  jui'or  reports  for  duty  or  is  such  attend- 
ance measured  by  two  weeks  of  fourteen  days  actual  at- 
tendance at  court? 

In  my  opinion,  a  juror  is  intended  under  this  statute  to 're- 
ceive $4.00  per  day  for  the  first  two  weeks  of  fourteen  days  actual 
court  attendance,  for  attendance  of  jurors  has  been  held  to  mean 
actual  court  attendance.    Attention  is  called  to  the  following : 

In  the  case  of  Jackson  v.  Baehr,  71  Pac.  167,  168  (Calif.)  a 
juror  was  in  attendance  at  court  thirteen  days  and  on  but  three 
of  those  days  did  he  act  as  an  impaneled  juror.  The  court  af- 
firmed a  judgment  in  his  favor,  when  the  auditor  claimed  the 
juror  was  entitled  to  but  three  days  fees,  in  the  following  lan- 
guage : 

"We  therefore  hold  that  *  *  *  the 'fees  of  jur- 
ors for  each  day's  attendance'  mean^  the  attendxince  of 
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the  jui'ors  lawfully  summoned  and  present  in  court  in  an- 
swer to  the  call  thereof,  whether  sworn  to  try  any  case 
or  not." 

In  Mason  v.  Cvlhert,  41  Pac.  464  (Cal.)  the  jurors  were 
sworn,  heard  testimony  for  thirteen  days,  when  two  of  them  be- 
came sick  and  the  case  was  continued  three  times  for  that  reason 
and  was  likewise  dismissed  and  jurj^  discharged  the  43rd  day 
after  the  trial  was  commenced.  The  jury  was  excused  durinitr 
the  continuances.  AVhen  discharged  the  jurors  were  given  cer- 
tificates for  16  days  attendance.  They  demanded  certificates  for 
43  days  attendance  and  the  court  affirmed  the  judgment  denying 
the  mandate  for  that  purpose,  saying: 

'*The  statute  regulating  the  fees  of  jurors  in  Amador 
coiury  was  ciiacti'd  March  1,  1872  (St.  1871-72,  p.  188), 
and  provides  that  they  shall  receive  three  dollars  per  day 
'for  attendance  upon  courts  of  record.'  *  *  *  The 
per  diem  provided  by  the  statute  is  not  intended  to  be 
in  the  nature  of  a  salary  for  the  time  that  lie  is  serving 
as  a  juror,  or  as  wages  for  trying  a  cause,  but  rather  as 
a  compensation  for  the  time  during  which  he  is  with- 
drawn from  liis  ordinar^^  avocation  and  in  actual  at- 
tendance upon  the  coui-t.  After  he  has  been  drawn  as 
a  juror  he  may  be  excased  from  attendance  for  a  definite 
period,  and,  after  a  jury  has  been  impaneled  and  sworn, 
the  remaining  jurors  may  be  excused,  from  attendance 
until  some  future  day.  In  such  cases  they  are  not  'in 
attendance  U})on  the  court'  during  the  period  for  which 
they  are  excused.  Neither  are  the  jurors  who  have  been 
impaneled  and  sworn  to  try  a  cause  in  atteudance  upon 
the  court  during  any  period  that  they  are  excused  then^ 
from,  with  the  opportunity  to  be  engaged  in  ordinary 
avocations,  any  more  than  if  they  had  been  relieved  from 
Mttciulanco  at  their  own  request,  or  because  the  court 
may  hav<>  taken  an  adjournment  for  its  own  conven- 
ience." 

The  eas<'  of  .laeobs  v.  Elliot,  37  Pac.  942  rCal.^  was  decided 
the  same  way  where  the  jurors  were  excused  from  attendance 
during  adjournujent  from  time  to  time  and  tlie  jurors  were  not 
impaneled  to  try  a  ea.se  at  the  time  of  being  excused  and  was 
reasoned  as  follows: 

*'Th<'  compensation  conies,  not  by  virtue  of  the  quasi 
oflice,  l)ut  at  so  much  per  diem  for  attendance  on  the 
court.  Jurors  jire  subject  to  tlu*  orders  of  the  court.  It 
designates  the  time  when  their  attendance  shall  coni- 
menee.  and  its  duration      Tt  mav  ••\rnv«'  them  for  cause. 
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and  may  discharge  the  whole  paiiel  at  will.  Having  gen- 
eral authority  to  command  the  presence  of  the  jury,  and 
by  virtue  of  sundry  statutes  as  well  as  by  that  inherent 
authority  which  comes  from  the  common  law  and  at- 
taches to  courts  of  record,  it  is  not  doubted  but  that  the 
superior  court  may,  in  furtherance  of  the  public  interest, 
dismiss  from  attendance  upon  it  for  a  limited  and  spe- 
cified time  the  jurors  in  attendance,  without  finally  dis- 
charging them  from  their  duties;  and,  as  their  compen- 
sation is  only  given  for  attendance,  they  are  not  entitled, 
when  so  excused,  to  the  per  diem  fixed  by  the  statute." 

This  seems  to  be  the  general  rule  ais  laid  down  l)y  :^>.")  (\  J, 
310,  and  the  other  cases  there  cited. 

The  said  House  Bill  No.  24  says  "Jurors  shall  receive  for 
attending  any  court  of  record  *  *  ^-  the  sum  of  four  dollars 
per  dav  for  the  first  two  weeks,  and  thereafter  six  dollars  per 
day     *     *     *." 

In  my  opinion  this  means  the  same  as  if  the  Legislature  had 
said: 

''Jurors  shall  receive  for  attending  any  court  of  rec- 
Qj.jj     *     *     *     ^jj^  g^j^^  qI  ^q^y  dollars  per  day  for  the 
first  two  weeks  of  actual  jurj^  attendance,  and  thereafter 
six  dollars  per  day  of  actual  attendance." 
Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  SroNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

82  CIVIL  SERVICE 

To  Civil  Service  Commission,  July  2,  1929. 

Sweeney  v.  Hoag.    Writ  of  Mandamas. 

In  compliance  with  the  writ  of  mandamus  issued  in  the  case 

of  Hoag  V.  C.  S.  Commission,  No ,  District  Court,  Denver, 

the  Commission  should  take  no  action  regarding  a  provisional  or 
permanent  appointment  on  the  Board  of  Corrections  which  might 
at  a  future  time  involve  the  Commission  should  it  fail  to  show 
before  the  court  a  good  cause  why  it  did  not  comply  with  the 
writ,  wherein  the  Commission  was  ordered  to  expunge  its  record 
of  June  21,  1929. 

83  TOURIST  CAMPS 

To  Hon.  Charles  M.  Armstrong,  July  2,  1929. 

Auto  camps  Avithin  incorporated  towns  are  not  regulated  by 
Chapter  132,  S.  L.  1929.  It  would  be  Avell  to  have  the  various 
towns  to  pass  ordinances  modeled  on  provisions  of  state  law. 
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84  JURORS'  FEES 
To  Frauk  L.  Tui-ner,  July  3,  1929. 

Amount  of  jury  fees  paid  by  litigants  in  county  court. 

In  Criminal  cases:  When  the  defendant  is  charoreable  with 
costs,  he  is  taxed  with  a  $5.00  jury  fee ; 

In  Civil  cases:  The  unsuccessful  litigant  pays  the  jury  fees. 
If  the  jury  is  chosen  under  Sec.  5842,  (\  L.  C.  1921,  tlic  jury  fee 
is  $5.00  and  board,  under  sections  5(S94  and  5896.  If  the  jury  is 
procured  under  Sec.  5773,  the  jury  fee  so  paid  is  the  per  diem  and 
board  under  Sec.  5773  and  5896.  * 

85  SCHOOLS 

To  W.  F.  Templin,  July  5,  1929. 

Funds  of  district  should  be  kept  separately — The  county 
treasurer  must  keep  various  funds  of  school  districts  se])arate 
and  apart,  and  cannot  combine  them  into  one  fund.  (C.  L.  1921, 
Sees.  8280-81-82-83-86-88;  8302,  8449,  8801. 

86  COMPATIBLE  OFFICES 
To  Geo.  C.  Twombly,  July  9,  1930. 

There  is  no  statute  prohibiting  a  county  commissioner  from 
holding  the  office  of  Brand  Inspector. 

87  HIGHWAY  DEPARTMENT 

To  Major  Blauvelt,  July  10,  1929. 

Use  of  Gasoline  and  Motor  Vehicle  Tax  by  counties. 

Under  the  present  law,  if  the  county  commissioners  of  any  of  the  coun- 
ties are  usin^  their  allocation  of  the  Gas  Tax  or  of  the  Motor 
"Vehicle  Tax  for  any  purpose  other  than  the  building  and  main- 
taining of  roads,  thev  are  doin^  so  in  direct  violation  of  law. 
Chap.  139,  S.  L.  1929. 

July  10,  1929. 
Major  L.  D.  Blauvelt 
State  Iliphway  Eng^ineer 
State  Office  Building 
Denver,  Colorado 

Dear  Sir: 

Reply iii^f  to  your  letter  of  tlie  r>th  inst.,  in  reference  to  the 
report  which  has  come  to  you  that  tiie  counties  in  some  instances 
have  transferred  moneys  received  from  the  gasoline  tax  and 
motor  vehicle  license  tax  from  the  road  fund  to  the  general 
county  finnl.  and  particularly  as  to  whether  or  not  such  proce- 
dure In  legal,  we  advise  yon  that  the  act  of  1923.  amending  the 
act  (»r  191!>.   w  ith   recanl   t(»  the  allocation  of  the  funds  received 
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from  the  gas  taxes  referred  to,  contains  the  following  paragraph 
as  to  the  allocation  of  moneys  received  from  gas  taxes: 

''*  *  *  The  remaining  fifty  (50%)  per  cent  of 
such  money  so  paid  by  the  State  Oil  Inspector  to  the 
State  Treasurer  under  the  provisions  of  this  act.  shall  be 
apportioned  on  the  first  day  of  «Tanuary  and  the  first 
day  of  July  of  each  year,  among  the  several  eounti(;s  of 
the  State  according  to  the  mileage  of  State  Koutes  and 
State  Highway,  as  established  by  the  State  Highway  De- 
partment, and  the  Auditor  of  State  shall  issue  warrants 
covering  the  above  payments  to  the  several  counties,  and 
the  State  Treasurer  is  hereby  authorized  to  pay  same." 

The  Act  of  1927,  amending  the  act  of  1923,  contains  the  fol- 
lowing paragraph  as  to  the  allocation  of  moneys  received  from 
gas  taxes: 

''Of  funds  remaining  with  tlie  State  Treasurer  not 
later  than  the  twentieth  day  of  each  month  seventy  per 
centum  (70%)  shall  be  paid  by  him  to  the  credit  of  the 
State  Highway  Fund  and  Thirty  per  centum  (30%)  shall 
be  paid  by  him  to  the  several  counties  in  the  State  in 
proportion  to  the  number  of  miles  in  each  county  desig- 
nated by  the  State  Highway  Department  as  state  high- 
ways, and  shall  be  expended  by  said  counties  m  the  con- 
struction and  improvement,  repair  or  maintenance  of 
public  highways  in  said  county." 

The  Act  of  1929  passed  by  the  recent  Legislature  contains 
the  following  paragraph  as  to  the  allocation  of  moneys  received 
from  gas  taxes: 

''Of  the  balance  of  such  funds  thus  obtained  and  re- 
maining with  the  State  Treasurer  on  the  twentieth  day  of 
each  month  he  shall  pay  seventy  per  cent  to  the  credit 
of  the  State  Highway  Fund  and  twenty-seven  per  cent  to 
the  credit  of  the  several  counties  of  the  state  in  propor- 
tion to  the  number  of  miles  of  highway  in  each  county 
designated  by  the  State  Highway  Department  as  state 
highways,  and  said  twenty-seven  per  cent  shall  be  ex- 
pended by  said  counties  only  in  the  construction,  im- 
provement, repair  or  maintenance  of  public  highways  in 
said  counties.     *     *     *" 

From  a  careful  perusal  of  these  paragraphs,  it  would  appear 
that  while  in  the  Acts  of  1919,  1921  and  1923,  the  funds  referred 
to  were  merely  turned  over  to  the  County  Treasurers  of  the  dif- 
ferent counties,  and  while  there  might,  therefore,  during  that 
period  have  been  an  ambiguity  with  regard  to  the  question  as  to 
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whether  the  counties  had  the  rij^ht  to  traiisfer  the  money  received 
from  o^asoline  tax  from  the  road  fund  to  the  <roneral  county  fund, 
under  the  aets  of  1927  and  lf)29,  the  direction  is  spvcificallij  made 
that  the  funds  thu>s  allocated  shall  be  expended  by  the  counties 
only  in  the  construction,  improvement,  repair  or  maintenance  of 
public  highways  in  said  counties. 

As  to  the  moneys  received  from  motor  vehicle  taxes  in  the 
law^s  of  1927,  there  appears  the  follou-ing"  paragraph : 

**(C)  The  remaining  fifty  (50)  per  cent,  of  such 
moneys  so  paid  by  the  secretary  of  state  to  the  state 
treasurer  under  the  provisions  of  this  act  shall,  not  later 
than  the  twentieth  day  of  each  calendar  month,  be  paid 
by  the  state  treasurer  to  the  county  treasurers  of  the  dif- 
ferent counties  in  which  such  moneys  were  collected  dur- 
ing the  preceding  calendar  month ;  provided,  such  pay- 
ments shall  be  made  in  equal  proportion  to  the  moneys 
collected  in  each  such  county  under  the  provisions  of  this 
act;  provided,  further,  such  moneys  so  paid  to  said 
county  treasurers  sliall  be  credited  to  the  road  funds  of 
such  counties  and  shall  be  expended  mider  the  direction 
of  the  board  of  county  commissioners  of  each  such  county 
for  the  construction,  maintenance  and  improvement  of 
the  county  roads  and  bridges  of  such  county,  and  for  no 
other  purpose. ' ' 

If,  therefore,  any  counties  are  transferring,  the  moneys,  as 
indicated  in  your  letter,  they  are  doing  so  in  dirrct  violation  of 
the  law. 

Very  truly  yours, 

ROBERT  E.  WIXBOURX, 

Attorney  General. 

By  TOM  L.  POLLOCK, 
Assistant  Attorney  Ooneral. 

88  OIL  SHALE  INVESTIGATION 

To  James  Duce,  July  10,  1929. 

Contract  between  State  and  U.  S.  Bureau  of  Mines. 

Under  Ch.  139,  S.  L.  Colo.  VXl'^,  which  is  Htill  in  forrt*  and  ofT't'cU  a  con- 
tract betw«*en  the  State  of  Colorado  and  tho  Hnrcnu  of  Mines  of 
the  r.  S.  Department  of  .VRriculture,  for  fh»  study  (xf  oil  shales 
and  shale  oil  in  this  State,  is  IcKal.  and  under  its  terms,  the  ap- 
propriation made  by  the  general  aMHembly,  not  to  exceed  $fiO(M>. 
nia>    proper  I  \    Ih*  e\pend(*d. 
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July  10,  1929. 

Mr.  James  Duce 

State  Inspector  of  Oils 
Capitol  Building 
Denver,  Colorado 

Dear  Mr.  Duce : 

You  have  submitted  to  me  request  for  an  opinion  as  to 
whether  or  not  the  State  can  be  legally  bound  to  pay  a  sum  of 
money,  not  in  excess  of  $6000.00  per  annum,  out  of  the  fees  and 
emoluments  of  your  office,  under  the  conditions  as  contained  in 
the  proposed  Cooperative  Agreement  by  and  between  the  State 
of  Colorado  and  the  Bureau  of  Mines  of  the  Department  of  Com- 
merce under  the  direction  of  the  Bureau,  for  studying  oil  shales 
and  shale  oil  in  Colorado. 

An  act  of  the  legislature  on  page  388  of  the  Session  Laws  of 
1925  provides,  as  follows  : 

^<*  *  *  Q^^  Q^  such  fees  shall  also  be  paid  the 
expenses  incurred  in  making  such  geological  examina- 
tions of  State  oil  lands  as  shall  be  authorized  by  the 
Governor,  but  not  to  exceed  Eight  Thousand  Dollars 
($8,000.00)  per  annum.'' 

This  Act,  in  my  opinion,  is  still  in  force  and  effect  and  fully 
authorizes  the  expenditure  in  question  out  of  the  revenues  of 
your  office. 

In  addition  to  the  legality  of  the  proposed  agreement,  I  am 
convinced  that  Colorado  has  a  deep  interest  in  maint^iiiing  the 
laboratory  at  the  State  University  in  cooperation  with  the  Fed- 
eral Government.  Colorado  has  a  vast  area  of  oil  shale  on  the 
western  slope  and  many  of  our  citizens  are  interested  therein 
individually.  It  is  very  apparent  that  any  reasonable  effort 
looking  to  the  speedy  development  of  this  vast  resource  should 
be  encouraged.  I  understand  that  the  laboratory  has  been  con- 
ducted jointly  with  the  Federal  Government  for  a  few  years  and 
was  obtained  originally  only  after  strenuous  efforts  on  the  part 
of  far  seeing  individuals  of  the  State. 

I  strongly  advise,  both  from  an  economic  and  legal  stand- 
point, the  speedy  execution  of  the  contract  in  question. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
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89  COLORADO  PRODUCTS  LAW 
To  T.  H.  Gibson,  City  Attorney,  July  11,  1929. 

Re :  Application  of  law  to  local  improvements,  sidewalks, 
alleys,  streets. 

Since  the  act  of  1919  does  not  repeal  any  acts  or  parts  of  acts 
ill  conflict  with  said  act,  and  since  repeals  by  implication  are  not 
favored,  it  is  natural  to  assume  that  the  leg^islature  only  intended 
that  the  lantijua^e  used  in  Sec.  3  should  cover  public  buildings, 
court  houses,  puJDlic  schools  and  the  like,  and  does  not  cover  pub- 
lic improvements,  such  as  sidewalks,  streets,  alleys,  roads  and 
highways. 

Citing:    Section  455  C.  L.  1921 
35  Cyc.  page  1119 
41  C.  J.  211 

3  Words  and  Phrases  (3d)  p.  141-3 
C.  L.  1921,  pages  2409-13-14 
Cutshaw  V.  Denver,  19  Colo.  App.  341 
Morse  v.  Morrison,  16  Colo.  App.  449 
Climax  Dairy  v.  Mulder,  78  Colo.  407 

Contra : 

West  Va.  Co.  v.  Royal  Indemnity  Co.,  43  A.  L.  R.  558 

90  COURT  COSTS— Probate 

To  M.  N.  Jordan,  July  15,  1929. 

H.  B.  —165— 27th  General  Assembly. 

The  docket  fees  provided  in  H.  B.  165,  27th  General  Assem- 
bly, when  paid,  are  a  credit  on  all  tlie  other  fees  provided  in  tlir 
bill  except  in  first-class  counties,  in  which  case  they  are  added 
to  all  the  other  fees  required  thereby.     (Chap.  80,  S.  L.  1929.) 

91  INHERITANCE  TAX  LAW 

To  \i.  T.  Morgan,  July  16,  192!). 

H.  B.  165- 27th  (Jeneral  As.sembly. 

The  bill  repeals  portion  of  Sec.  6,  Ch.  114,  S.  L.  1927,  which 
I>rovides  for  taxing  as  costs  certain  sums  for  services  incidental  to 
probate  prococdings.     (Chap.  SO,  S.  L.  1929.^ 

92  COUNTY  OFFICERS 
To  W.  B.  Justice,  July  17,  1929. 

SherifT's  .salary. 

In  a  fourth -class  county  only  so  much  of  the  .salary  of  the 
HherilT  can  be  paid  out  of  the  (^tenenil  Fund  as  equals  the  fee« 
earned  by  the  sherifT. 

Commissioners  v.  St  r:\Ml)   Tf)  Colo    JOT) 
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93  PLUMBING  LAW 

To  R.  E.  Porter,  July  17,  1929. 

(Western  State  College) 

Act  of  1929. 

''It  is  the  opinion  of  this  office  that  the  act  does  not  apply- 
to  the  State  of  Colorado  or  its  institutions.*' 

Same  opinion  to  F.  H.  Wolcott,  State  University.  (Chap. 
142,  S.  L.  1929.) 

94  INSANE  PERSONS 

To.  F.  H.  Zimmerman,  July  17,  1929. 

Medical,  surgical  and  dental  treatment  of  insane  patients. 

It  is  the  duty  of  the  proper  officials  of  the  State  Hospital  to 
provide  medical,  surgical  and  dental  treatment  when  the  same 
tends  to  relieve  or  cure  the  wards  of  the  State. 

Relatives  should  be  consulted  before  directing  treatment  m 
critical  cases.     (Sees.  573,  578,  C.  L.  1921.) 

95  STATE  GEOLOGIST 

To  R.  D.  George,  July  19,  1929. 

Salaries  of  State  Geologist  and  his  secretary. 

The  appropriation  provided  by  Sec.  6,  Ch.  66,  S.  L.  1925,  is 
not  a  continuing  appropriation.  (Davis  v.  The  People,  78  Colo. 
158.) 

House  Bill  371,  27th  General  Assembly,  expressly  repeals 
Ch.  66,  S.  L.  1925.  but  seems  to  leave  a  lapse  from  July  1,  1929  to 
the  date  of  the  tating  effect  of  this  new  law,  about  Aug.  7. 

96  WORKMEN'S  COMPENSATION 

To  Thomas  Annear,  July  27,  1929. 

Compensation  Insurance  Employe  of  R.  R.  contractor. 

If  the  employes  of  contractors  for  railroads  are  engaged  in  interstate 
transportation,  or  in  work  so  closely  related  to  it  as  to  be  prac- 
tically a  part  of  it,  the  contractor  need  not  protect  them  by  carry- 
ing compensation  insurance.     (Sec.  10  Workmen's  Comp.  Law.) 

If,  however,  the  employes  for  railroad  contractors  are  not  engaged  in 
interstate  transportation  or  in  work  so  closely  related  as  to  be 
practically  a  part  of  it,  such  contractor  comes  under  the  provi- 
sions of  the  act  and  must  carry  insurance.     Citing  cases. 

In  no  event  can  a  common  carrier  engaged  in  interstate  commerce 
(Comp.  Law,  Sec.  49)  or  being  the  owner  of  property  and  contract- 
ing work  to  be  done  thereon  (Comp.  Law,  Sec.  50)  be  held  to 
come  under  the  act,  although  its  contractors  may.  Sec.  4384,  C. 
L.  1921. 
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July  27,  1929. 
Hon.  Thomas  Aiinear, 

Chairman,  Industrial  Commission  of  Colorado, 
State  Office  Building, 
Denver,  Colorado. 

Dear  Sir : 

We  have  your  request  for  an  opinion  as  to  wliether  or  not  an 
employee  of  a  contractor  for  a  railroad  comes  within  the  provi- 
sions of  Sec.  4384,  C.  L.  1921,  and  also  whether  it  is  necessary 
for  such  contractor  to  protect  his  employees  by  carryinjr  compen- 
sation insurance. 

Sec.  10  of  tlie  Workmen's  Compensation  Act  of  Colorado 
(Sec.  4384,  C.  L.  1921)  provides  as  follows: 

**The  provisions  of  this  Act  shall  not  apply  to  com- 
mon carriers  engaged  in  interstate  commerce  nor  to  their 
employees. ' ' 

Applying  the  test  as  set  out  in  10  A.  L.  R.  1184,  14  A.  L.  R. 
732,  and  24  A.  L.  R.  634,  which  reads  as  follows: 

**Was  the  employee  at  the  time  of  his  injury  en- 
gaged in  interstate  transportation  or  in  work  so  closely 
related  to  it  as  to  be  practicall}'  a  part  of  it." 

Contractors  and  their  employees  naturally  fall  into  two  classi- 
fications. If  the  emploj^ees  of  contractors  for  railroads  are  en- 
gaged in  interstate  transportation  or  in  work  so  closely  related 
to  it  as  to  be  practically  a  part  of  it.  Sec.  10  of  the  Workmen's 
Compensation  Act  of  Colorado  applies  and  the  contractor  of  such 
employees  ne<"(l  not  protect  them  by  carrying  compensation  in- 
surance. 

On  the  other  hand  if  the  employees  of  contractors  for  rail- 
roads are  not  engaged  in  interstate  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a  part  of  it,  we  are  of 
the  opinion  tliat  such  contractor  comes  under  the  provisions  of 
the  Act  and  not  under  Sec.  10  thereof. 

We  are  led  to  this  conclusion  by  the  plain  wording  of  Sec. 
10,  also  by  the  provisions  of  the  Federal  Workmen's  liiability 
Act,  and  the  ca.ses  construing  said  act  as  given  in  the  preceding 
A.  L.  R.  citations.  To  construe  tiie  Colorado  Act  otherwise,  we 
feel,  would  render  it  iinconstitutional  as  denying  to  such  latter 
employees  the  (^(jual  protection  of  the  laws,  in  violation  of  the 
14th  Amendment  to  the  Constitution  of  the  United  States, 
See: 

Barbier  v.  Connolly,  113  U.  8.  27,  31,  28  L.  Ed.  923,  925. 
Gulf  C.  &  S.  P.  R.  Co.  v.  Ellis,  41  L.  Ed.  padres  666,  667- 
660. 
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A.  T.  &  S.  F.  Ry.  Co.  v.  Vosbiu-g,  59  L.  Ed.  pages  1199, 

1200-1201. 
Royster  Guano   Co.   v.   Virginia,   64  L.  Ed.   pages  989, 

990-991. 

Sec.  49  of  the  Workmen's  Compensation  Act  of  Colorado 
reads  as  follows: 

''Any  person,  company,  or  corporation  operating  or 
engaged  in  or  conducting  any  business  by  leasing  or  con- 
tracting out  any  part  or  all  of  the  Avork  thereof  to  any 
lessee,  sub-lessee,  contractor  or  sub-contractor,  shall  irre- 
spective of  the  number  of  employees  engaged  in  such 
work  be  construed  to  be  an  employer  *  *•  *." 
In  Sec.  50  of  the  same  Act  we  find : 

''Every  person,  company  or  corporation  that  owns 
any  real  property  or  improvements  thereon  and  that  con- 
tracts out  any  work  done  on  and  to  said  property  to  any 
contractor,  sub-contractor,  person  or  persons  who  shall 
hire  or  use  four  or  more  employes  or  workmen  »  *  * 
in  the  doing  of  such  work,  shall  be  deemed  to  be  an  em- 
ployer under  the  terms  of  this  act     *     *     *." 

In  construing  statutes  the  following  rules  are  pertinent :  that 
every  statute  must  be  read  as  a  whole  and  its  meaning  gathered 
from  all  its  parts ;  that  the  settled  canons  of  judicial  construction 
require  that  possible  interpretation  be  given  a  statute  which  will 
render  it  effective,  and  effect  the  legislative  intent,  if  such  intent 
can  be  reasonably  inferred,  and  that  full  effect  be  given  to  every 
word  and  phrase ;  provided  a.  proper,  logical  and  reasonable  con- 
clusion is  thus  deduced,  that  no  part  should  perish  by  construc- 
tion, and  all  clauses  are  to  be  harmonized  if  possible. 

Further,  that  a  conflict  between  different  statutes  or  differ- 
ent sections  of  the  same  statute  cannot  be  raised  by  implication. 
Testing  Sees.  49  and  50  of  the  Workmen's  Compensation  Act  by 
the  above  rules  of  Statutory  construction  we  are  of  the  opinion 
that  giving  Sec.  10  the  full  effect  to  which  it  is  entitled,  that  in 
no  event,  can  a  common  carrier  engaged  in  interstate  commerce, 
whether  engaged  in  or  conducting  any  business  by  leasing  or  con- 
tracting out  any  work,  or  being  the  owner  of  any  property  con- 
tracts any  work  to  be  done  thereon,  be  held  to  come  under  the 
Colorado  Workmen's  Compensation  Acts,  although  their  contrac- 
tors may  come  within  its  provisions. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  ARTHUR  L.  OLSON, 

Assistant  Attorney  General. 
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97  COUNTY  COMMISSIONERS 
To  Wm.  Barber,  July  29,  1929. 

Expenses. 

County  Commissioners  have  the  right  to  pay  the  expenses  of 
themselves  and  their  clerk  on  trips  to  Denver  and  other  places  in 
the  State  provided  such  trips  are  made  on  county  business  and  do 
not  exceed  the  sum  of  15  cents  per  mile.     (Chap.  75,  S.  L.  1925. 

98  CLASSIFICATION  OF  COUNTIES 

To  S.  W.  Johnson,  July  31,  1929. 

Jefferson  County. 

Compensation  of  County  officers. 

Senate  Bill  No.  196,  27th  General  Assembly,  being  merely  a 
change  in  that  part  of  Sec.  7921,  C.  L.  1921,  which  relates  to 
Jefferson  County,  carries  the  Clerk  of  the  District  Court  into  the 
now  ela.vsification.  (Sec.  7922,  C.  L.  1921;  Chap.  77.  S.  L.  1929.) 

99  PROBATE  FEES 

To  Carra  M.  Shackleford,  Aug.  2,  1929. 

Discussion  of  operation  of  Chap.  80,  S.  L.  1929. 

100  COUNTY  CLERKS 
To  John  L.  Stivers,  Aug.  5,  1929. 

Making  abstracts. 

Sec.  8742,  C.  L.  1921,  docs  not  mean,  in  the  light  of  decisioii.s 
that  a  county  clerk  is  required  to  make  complete  abstracts  of 
title  to  real  property,  but  does  require  him  to  make  abstracts  of 
such  records  to  wliich  his  attention  was  especially  called  when 
tendered  the  proper  fee  therefor. 

101  STATE  PLUMBING  LAW 

To  Irvmg  A.  Fuller,  Aug.  S,  1!»29. 
Plumbing  in  State  Institutions. 

1.  All  institutions  having  new  plumbing  work  .should  apply 
for  a  permit. 

2.  All  plumbers  regularly  employed  by  State  in.stitutions 
and  those  engaged  in  work  let  by  contract  to  outside  parties 
should  be  subject  to  the  provisions  of  Sec.  4837,  C.  L.  1921. 

3.  The  buildings  of  the  State  and  its  institutions  should  be 
in  as  good  sanitarj-  condition  as  tho.se  operated  by  private  in- 
dividuals or  municipalities. 

4.  All  new  plunibing  to  be  installed  in  any  State  building 
should  be  under  the  su|)ervision  of  a  master  plumber  (Sec.  4837. 
C.  L.  1921')  and  a  permit  should  be  secured  therefor  from  the 
State  Hoard  of  IT.  nlth 
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102  SALARIES 

To  Frank  D.  Allen,  Aug.  8,  1929. 

Clerk,  County  Court,  Interpretation  of  H.  B.  287. 

The  Clerk  of  the  County  Court,  Washington  County,  classi- 
fied as  Third  Class,  Division  C,  is  entitled  to  a  salary  not  exceed- 
ing $1400  per  annum.     (Chap.  96,  S.  L.  1929. 

103  GEOLOGICAL  SURVEY— Government 

To  H.  S.  Sands,  Aug.  9,  1929. 

The  appropriation  made  by  H.  B.  371,  Ch.  69,  8.  L.  1929, 
is  not  available  to  pay  indebtedness  incurred  by  the  Board  of 
Directors  of  the  Metal  Mining  Fund  for  work  done  in  co-opera- 
tion with  the  U.  S.  Geological  Survey,  for  reasons  stated. 

104  SCHOOLS 

To  G.  G.  Robertson,  Aug.  12,  1929. 

The  County  General  School  Fund  should  not  be  mingled  with 
other  funds. 

The  fiscal  year  referred  to  in  Sec.  8450,  C.  L.  1921,  means 
the  school  fiscal  year  beginning  July  1  and  ending  June  30.  (Sec. 
8446,  C.  L.  1921.) 

(Opinion  No.  384,  Oct.  20,  1922,  overruled.) 

105  LAND  COMMISSIONERS 

To  State  Board  Land  Commissioners,  Aug.  13,  1929. 

Loans — In  irrigation  districts  which  carry  a  bonded  indebtedness  upon 
the  land  and  water: — Are  not  unincumbered  and  the  State  Land 
Board  is  not  authorized  to  loan  school  funds  on  such  lands.  Chap. 
169,  S.  L.  1929. 

August  13,  1929. 

The  State  Board  of  Land  Commissioners, 
Denver,  Colorado. 

Gentlemen  : 

We  have  your  favor  of  the  18th  ult.  asking  for  an  opinion 
from  this  office  concerning  the  making  of  farm  loans  upon  lands 
in  irrigation  districts  which  caiTy  a  bonded  indebtedness  upon 
the  land  and  water. 

'You  refer  us  to  Sec.  1  of  Chapter  169,  Session  Laws,  1929, 
directing  the  investment  of  school  funds  by  you,  sub-division  (c) 
of  which  reads  as  follows : 

''In  loans  on  unincumbered  cultivated  farm  lands 
within  the  State  of  Colorado,  and  in  manner  hereinafter 
provided. ' ' 
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You  ask  if  farm  lands  in  an  irrig-ation  district  caiTyiii<r  a 
bonded  indebtedness  are  ''unincumbered  cultivated  farm  lands" 
as  contemplated  by  the  statute  referred  to,  and  in  reply  thereto 
will  say  that  in  our  opinion  farm  lands  within  an  irrigation  dis- 
trict carrying  a  bonded  indebtedness  are  not  unincumbered,  and 
we  are,  therefore,  of  the  opinion  that  the  statute  referred  to  does 
not  authorize  your  board  to  loan  school  funds  secured  on  cul- 
tivated farm  lands  lying  within  an  irrigation  district  carrying  a 
bonded  indebtedness. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  A.  L.  BEARDSLEY, 

Assistant  Attorney  General. 

106  ENGINEERS 

To  C.  C.  Hezmalhalch,  Aug.  13,  1929. 

Engineer  members  of  the  faculties  of  state  educational  insti- 
tutions, who  practice  within  the  State,  for  compensation,  eii««:i- 
neering  or  land  surveying,  actively  upon  the  ground,  or  by  con- 
sultation, investigation  or  planning  in  the  office,  must  be  regis- 
tered under  the  law.  (Ch.  119,  S.  L.  1921,  as  amended  bv  Ch. 
99,  S.  L.  1927.) 

107  TAX  DEEDS— Issuance  of 

To  Claude  Cartwright,  Aug.  15,  1929. 

Procedure. 

Legal  publication  of  request  for  a  tax  deed  may  be  com- 
menced before  the  expiration  of  the  three-year  redemption  period. 
(Sees.  7422  and  7423,  C.  L.  1921.) 

Advertising  can  be  charged  the  person  redeeming  in  addition 
to  interest.     (Sees.  7407  and  7424,  C.  L.  1921.) 

No  authority  is  given  ])y  statutes  to  make  eharjre  for  al)- 
stractor'si  search. 

108  PUBLICATION  OF  NOTICES 
To  A.  W.  Quinn,  Aug.  15,  1929. 

R<'quest  for  Tax  Deed. 

Chapter  139,  S.  L.  1923,  does  not  repeal  or  amend  Sec.  7423, 
('.  L.  1921,  relating  to  publication  of  notice  of  request  for  tax 
deed. 

109  SCHOOLS 
To  A.  T.  Monsou,  Aujr.  21,  1929. 

Chapter  159,  S.  L.  1929,  known  as  the  "Tobin  Bill."  provid 
iiiU"  for  nttendan<'e  of  II    S    pupiN  i"    >  .oipitx   otl>..r  than  the  <»!i.' 
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in  which  they  reside,  must  be  followed  by  public  officials  until 
declared  invalid  by  a  court  of  competent  jurisdiction. 

110  MUNICIPAL  IMPROVEMENTS 

To  A.  L.  Taylor,  Aug.  22,  1929. 

Assessment  for  taxation. 

Improvements  built  by  a  company  under  a  franchise,  on  land 
owned  by  the  municipality  are  subject  to  assessment  for  taxation, 
under  Sec.  7193,  C.  L.  1921. 

Such  improvements  outside  the  city  limits  are  not  subject  to 
the  lev^^  of  taxes  for  municipal  purposes,  under  Sec.  9149,  C.  L. 
1921. 

111  ABSTRACTOR'S  BOARD  OP  EXAMINERS 

To  E.  H.  Zimmerman,  Aug.  26,  1929. 

Chapter  57,  S.  L.  1929,  revokes  by  implication  Sec.  8742,  C.  L. 
1921,  insofar  as  same  applies  to  county  clerks  in  counties  where 
there  is  a  Licensed  abstractor,  except  that  in  such  counties  which 
own  and  operate  their  own  abstracting"  plant  tnere  might  be  an 
exception  to  the  revocation  in  case  the  county  clerk  was  the 
officer  who  operated  the  plant. 

What  an  abstracting  plant  is  would  be  a  question  of  fact 
for  a  court  or  jury  in  each  instance  under  consideration. 

The  legislature  has  made  the  District  Attorney  the  official 
to  enforce  the  penal  clauses  of  the  law  for  violations  thereof.  The 
Board  may  not  directly  regulate  the  violation  of  the  law. 

The  Board,  as  constituted  under  the  present  act,  would  not 
have  the  authority  to  promulgate  a  rule  of  ethics  to  the  end  that 
two  or  more  abstractors  doing  business  in  the  same  county  could 
be  restrained  from  cutting  each  other's  prices. 

A  county  judge  who  receives  money  for  making  and  compil- 
ing abstracts  of  title  is  not  required  to  account  to  the  county 
for  the  money  so  received. 

112  TAXATION 

To  R.  D.  McLeod,  Aug.  26,  1929. 

Situs  of  tangible  personal  property. 

Generally  the  situs  of  taxation  of  personal  property  is  that  of  its  owner's 
domicile,  except  in  states  where  the  legislature  has  fixed  that  situs 
as  the  taxing  district  where  the  property  is  located.     (37  Cyc.  952.) 

The  legislature  has  power  to  fix  the  situs  of  personal  property  for  pur- 
poses of  taxation  *  *  ===  (37  Cyc.  947). 

The  legislature  of  Colorado  has  adopted  the  policy  of  fixing  the  taxing 
situs  of  tangible  personal  property  as  of  the  taxing  district  where 
it  is  located.     (S«cs.  7249,  9149  and  9150,  C.  L.  1921.) 

Taxes  refunded  are  not  limited  to  those  involuntarily  paid.  Sec.  7460 
prescribes  the  method  of  making  the  refund. 
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Au^st  26,  1929. 
Mr.  R.  D.  McLeod 
City  Attorney 
Leadville,  Colorado 

Dear  Sir: 

In  re:  Taxation  Situs  of  Tangible  Peraomil  Propertji. 

Replying"  to  your  recent  letter  and  the  brief  therewith  en- 
closed, will  say  that  generally  the  situs  of  taxation  of  tangible 
personal  property  is  that  of  its  o^vner's  domicile  except  in  states 
where  the  legislature  has  fixed  that  situ^  as  the  taxing  district 
where  the  property  is  located, 
37  Cyc.  952. 

Further : 

"The  legislature  has  power  to  fix  the  situs  of  per- 
sonal property  for  pui-poses  of  taxation,  placing  it  either 
at  the  owner's  domicile  or  where  the  property  itself  is 
situated,  and  also  to  invest  executive  officers  with  author- 
ity to  determine  the  place  for  the  listing  of  personal  prop- 
erty as  between  different  counties  or  different  places  in 
the  same  county." 

37  Cyc.  947. 

That  the  legislature  of  Colorado  has  adopted  the  policy  of 
fixing  the  taxing  situs  of  tan^ble  personal  property  a;s  of  the 
taxiii^r  district  where  it  is  located  is  shown  by  the  following  enact- 
ments in  the  (*ompiled  Laws  of  Colorado,  1921. 

*' Section  7249.  All  personal  property  within  this 
state  on  April  first  in  the  then  current  year  shall  be  listed 
and  assessed  in  the  county  where  it  shall  be  on  said 
April  first." 

''Section  9149.  The  city  council  or  board  of  trustees 
of  any  city  or  town  shall  have  power  and  authority  to 
levy  taxes,  the  same  kinds  and  classes,  upon  taxable 
property,  rt-al,  personal  and  mixed,  within  the  limits  of 
tlie  city  or  town,  as  are  subject  to  taxatioti  for  state  or 
county  piii-Doscs,  in  aceordaiu'e  with  the  laws  of  tliis 
state." 

**S«TinMi    ;♦!.'»().        li     >\\n\\    1m-    11m*    i\ii\\     «»i     i  im      ««'uii!\ 

a.s8e.s.sor  each  year,  in  making  his  return,  to  designate  the 
property  situate  within  tlie  limits  of  any  city  or  town  in 
such  county." 

Taxes  refunded  are  not  limited  to  those  involuntarily  paid 
by  Section  74(10  of  .siii*!  laws.  That  section  presoribos  the  method 
of  making  the  refund. 
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The  refund  to  the  Western  Hardware  Compauy  of  Leadville, 
Colorado,  recommended  by  the  State  Tax  Commission,  assuminjr 
that  to  be  in  conformity  with  the  legal  procedure  for  that  pur- 
pose, in  our  opinion,  was  proper  for  that  portion  of  the  tax  which 
was  on  property  physically  located  in  a  different  situs  thaji  th(- 
city  of  Leadville  and  for  the  amount  of  the  diiierence  in  tlie  tax 
figure  at  the  lower  rate  of  the  taxing  district  outside  of  Leadville. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

July  24,  1929. 
Mr.  R.  D.  McLeod, 
City  Attorney, 
Leadville,  Colo. 

My  Dear  Sir : 

Under  date  of  the  22nd  inst.  The  Colorado  Tax  Commission 
advises  this  oflSce  that  it  approved  a  rebate  of  taxes  to  the  West- 
ern Hardware  Company  of  your  city.  Such  rebate  was  approved 
because  it  developed  that  the  company  kept  a  part  of  its  personal 
property  outside  the  city,  but  within  Lake  County,  and  the  re- 
bate was  deemed  proper  because  the  tax  rate  in  Leadville  is 
higher  than  it  is  at  Georgia  Gulch  where  this  personal  property 
was  kept. 

The  Tax  Commission  advises  me  that  you  question  the  ruling 
made  by  the  commission  and  rely  upon  Sec.  10  of  Art..  X  of  the 
State  Constitution.  Upon  reading  that  section  I  am  unable  to 
see  that  the  ruling  of  the  Tax  Commission  conflicts  with  it,  there- 
fore, I  would  regard  it  as  a  favor  if  you  would  write  me  or,  if 
convenient,  call  at  this  office  and  explain  more  fully  your  point 
of  view,  and  I  would  be  glad  to  have  you  submit  any  a.uthorities 
you  may  have  in  mind. 

Very  respectfully  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  CHARLES  ROACH, 
Deputy  Attorney  General. 

113  REAL  ESTATE  LICENSE  FUND 

To  J.  M.  Jackson,  Aug.  27,  1929. 

The  appropriation  provided  by  Sec.  3,  Ch.  15,  page  42,  S.  L. 
1929  (Long  Appropriation  BiU)  and  the  appropriation  provided 
for  by  Ch.  149,  S.  L.  1929,  are  both  available  for  the  use  of  the 
Real  Estate  License  Fund. 
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114  AUTO-TOURIST  CAMP  LAW 
To  Chas.  M.  Armstrong,  Aug.  30,  1929. 

Grand  Lalve  Lodge. 

Whether  or  not  Grand  Lake  Lodge  comes  within  the  defini- 
tion of  Auto  Camp  and  is  siibjeet  to  the  provisions  of  Ch.  132, 
S.  L.  1929,  must  be  determined  by  the  Secretan;^  of  State  upon 
the  facts. 

There  is  no  merit  in  the  contention  that  it  is  exempt  because 
it  is  located  within  the  boundaries  of  Rocky  Mountain  National 
Park,  because  the  Federal  Government  has  not  yet  assumed  jur- 
isdiction. 

All  moneys  paid  as  license  fees  under  protest  should  be  kept 
in  a  separate  fund  by  the  State  Treasui*er,  as  custodian  and  no 
expenditures  made  therefrom.     (Sec.  338,  C.  L.  1921.) 

115  HEALTH— State  Board  of 

To  S.  R.  McKelvey,  Aug.  30,  1929. 

Registrar  of  Vital  Statistics. 

No  person  may  lawfully  hold  the  position  of  Local  Registrar 
without  having  been  appointed  by  the  State  Board  of  Health, 
except  those  who  were  aetin*r  under  local  ordinances  at  the  time 
of  the  passage  of  the  act. 

The  local  treasurer  of  finy  registration  district  is  required 
by  th(^  act  to  pay  the  fees  .|)i'ovide(l  for  local  rogistrai's.  fSec. 
970,  C.  L.  1921.)  ' 

116  ABSTRACTORS'  EXAMINERS 
To  Board  of  Examiners,  Sei)t.  .'),  1929. 

The  Abstractors'  Board  of  Examiners  is  not  vested  by  the 
act  creating  said  board,  with  authority  to  refuse  license  t(»  an 
applicant  wliere  tliere  is  already  a  licen.sed  abstractor  in  the 
county.  Your  board  would  be  re(|uired  to  issue  license  to  nil  who 
pjtss  the  necessary  examination  and  have  the  required  qualifica- 
tions.    (Chap.  :)7.*S.  L.  1929.) 

117  SCHOOLS 

To  Mrs.  ,J.  (i.  Ole.son,  Sept.  (i.  192!>. 

Teachers  who  teach  all  day,  every  day  of  the  aehool  week, 
Hpeeial  Mubjccts  as  well  as  other  regular  subjects,  are  not  "teaeh- 
crK  of  special  subjects"  within  the  m«'aning  of  See.  8451,  C.  L. 
1921,  and  are  subject  to  th»'  provisions  of  the  Minimum  Salary- 
Tin  w 
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118  COAL  MINE  INSPECTION 

To  James  Dalrymple,  Sept.  10,  1929. 

Five-men  Mine. 

A  five-men  mine  is  one  in  which  the  number  of  men  em- 
ployed at  any  one  time  does  not  exceed  five. 

It  is  the  duty  of  the  Coal  Mine  Inspector  to  examine  such 
mines  and  enforce  the  requirements  of  the  Inspection  [jaw. 
(Chap.  68,  S.  L.  1929,  amending  Sec.  3503,  C.  L.  1921.  Sees.  3480, 
3481,  C.  L.  1921.) 

119  INSURANCE 

To  Jackson  Cochrane,  Sept.  11,  1929. 

The  Security-Lloyds  of  America,  an  insurance  association  or- 
ganized under  the  laws  of  Texas,  is  entitled,  under  the  principle 
of  interstate  comity,  to  be  admitted  to  do  business  in  Colorado, 
although  our  statutes  contain  no  provision  for  the  orgfjuization 
of  such  associations.     (Sec.  2554,  C.  L.  1921.) 

120  FOREST  FIRES 

To  P.  H.  Wolcott,  Sept.  12,  1929. 

On  State  University  lands. 

Under  Sec.  14,  Art.  X  of  the.  Colorado  Constitution,  it  is 
within  the  power  of  the  Regents  to  protect  the  property  set  aside 
for  the  University  and  to  pay  its  share  of  the  cost  of  su]ipression 
of  forest  fires  on  such  lands. 

121  SCHOOLS 

To  Olga  A.  Hellbeck,  Sept.  14,  1929. 

''School  month"  and  ''Teachers  of  special  subjects"  defined. 
See  letter  of  Sept.  6,  1929  to  Mrs.  J.  G.  Oleson.  (Sees.  8333,  8502, 
C.  L.  1921.    Chap.  154,  S.  L.  1925.    Chap.  165,  S.  L.  1929.) 

122  COUNTY  COMMISSIONERS 

To  Thompson  &  Grutter,  Sept.  18,  1929. 

Where  the  entire  fine  collected  for  violation  of  Sec.  6867,  C. 
L.  1921,  has  been  paid  to  the  countj-  treasurer,  the  county  com- 
missioners have  no  authority  to  order  any  part  thereof  paid  to 
the  informer,  who  should  apply  for  relief  to  the  court  collecting 
the  fine. 

123  PROBATE  COURT  FEES 

To  Moynihau,  Hughes  and  Knous,  Sept,  19,  1929. 

Fees  for  sales. 

If  a  petition  for  the  sale  of  real  estate  in  an  estate  in  probate 
is  filed  in  the  county  court  and  an  order  secured  authorizing  its 
sale,  the  fee  provided  by  Ch.  80,  S.  L.  1929,  should  be  paid. 
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124  TAX  LIENS 

To  Edna  L.  McGuire,  Sept.  19,  1929. 
Stocks  of  merchandise. 

Sec.  7375,  C.  L.  1921  makes  all  taxes  assessed  on  personal  property  a 
perpetual  lien  on  such  property  until  the  taxes  are  paid. 

Sec  7379,  taxes  the  entire  stock  of  goods  through  all  its  changes  while 
in  the  hands  of  the  person  taxed.  When  the  stock  is  scld  and 
passes  into  the  hands  of  another,  the  lien  follows  the  specific 
goods  and  fixtures  which  the  vendee  receives.     Citing  many  cases. 

Septcmlx-r  19,  1929. 
Edna  L.  McGuire, 
County  Treasurer, 
Rio  Grande  County, 
Del  Norte,  Colo. 

Dear  Madam : 

In  reply  to  your  letter  of  the  14th  inst.  in  reference  to  the 
collection  of  taxes  upon  a  stock  of  p'oods.  your  question  is,  can 
the  County  Treasurer  collect  by  distraint,  taxes  assessed  acrainst 
Mr.  Chisholm,  from  "roods  now  in  possession  of  his  vendee,  i.e., 
corporation  Ilcrrick-Olsen-Chisholm  ? 

Section  ToHS,  Compiled  Laws,  1921.  makes  the  collection  of 
taxes  the  duty  of  the  County  Treasurer. 

Section  7375,  Compiled  Laws,  1921,  makes  all  taxes  assessed 
upon  personal  property  a  perpetual  lien  upon  such  property  until 
the  taxes  are  paid. 

Section  7379.  Compiled  Laws,  1921,  extends  this  lien  upon 
merchandise  to  additions  to  the  stock  of  proods  while  held  by  the 
person  taxed. 

In  the  followinpr  ca.ses  our  Supreme  Court  has  construed  these 
statutes  to  mean  that  the  specific  jroods  held  at  the  time  of  sal** 
are  subject  to  distraint,  and  that  the  riplit  of  distraint  mnst  hv 
exercised  before  a  suit  can  be  maintained. 

*'That  there  may  be  distress  and  sale  of  j)roperty  in 
the  hands  of  a  vendee  on  account  of  taxes  assessed 
against  his  vendor,  the  property  seized  must  be  the  iden- 
tieal  property  upon  which  tin*  taxes  became  a  lien.  The 
lien  for  taxes  embraces  only  the  specific  property  levied 
upon,  exeept  that  in  ca.se  of  a  stock  of  merchandise, 
which  is  Hubjeet  tn  eonstant  chanjjt'  in  the  nrtieles  cmn 
posinjr  it.  the  lien  attaches  to  the  stock,  and  the  entire 
stock,  throufrh  all  its  chanjres,  is  subject  to  the  lien  so 
lonjr  as  it  remains  in  the  hands  of  the  |>erson  taxed;  but 
the  lien  does  not  embraee  additions  to  the  stock  made  by 
h'm  viMidee.  When  the  stock  is  sold  and  passes  into  the 
hands  of  another,  the  lien  follows  the  spoeifie  ^oods  which 
}ii.  rfffiviu]    but  it   r^'Jieln-K  »m»  <siil»s»MMie!it   M<ldit  iori><  or  re- 
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newals."  See  Chicago  Bazaar  Co.  v.  McNichoLs,  18  Colo. 
Ct.  of  Appeals,  pp.  154,  156. 

"The  lieu  for  which  section  2819  makes  provision, 
attaches  to  the  specific  property  assessed  or  levied  upon : 
and  while,  for  the  collection  of  the  tax.  any  property  of 
the  person  assessed  may  be  taken,  as  against  a  subsequent 
purchaser  or  incumbrancer,  only  the  property  to  which 
the  lien  has  attached,  can  be  seized;  Bazaar  Co.  v.  Me- 
Xiehols.  13  Colo.  App.  154;  See  Lee  v.  Stanard,  1.')  Colo. 
App.  101.  105." 

''At  the  date  of  the  trial  below,  April,  1901.  store  fix- 
tures in  value  about  $400  and  a  part  of  the  assessed 
proi>erty  were  in  said  store,  and  could  have  been  iden- 
tified as  a  part  of  the  assessed  property.  Property  upon 
which  the  tax  in  question  was  a  lien,  and  sufficient  in 
value  to  pay  such  tax,  was  in  appellee's  county  at  the 
time  of  the  institution  of  this  action.  The  only  reason 
suggested  why  this  property  was  not  subjected  to  the 
remedy  of  distress  is  that  it  could  not  be  identified." 

'*It  does  not  appear  that  appellee  made  a  reasonable 
effort  to  identify  the  property  and  to  avail  himself  of 
the  remedy  of  distress.  It  does  not  appear  that  if  he 
had  made  such  effort  it  would  not  have  been  effectual. 
This  remedy  of  distress  is  more  expeditious  and  less  ex- 
pensive than  an  action  at  law,  and  si>ecially  provided  by 
statute  for  the  collection  of  delinquent  taxes.  The  statute 
does  not  authorize  it  to  be  laid  aside  and  an  action  at  law 
to  be  resorted  to  for  the  collection  of  delinquent  taxes 
when  it  is  available."  See  Bereerman  v.  Beerbohm,  34 
Colo.  118,  120. 

Therefore,  it  is  our  opinion  that  you  may  proceed  to  collect 
the  taxes  mentioned  in  your  letter  by  distraint  against  the  mer- 
chandise and  fixtures  owned  by  Mr.  Chisholm  at  the  date  of  the 
sale  to  the  corporation.  You  must  use  due  care  to  see  that  no 
subsequently  acquired  merchandise  or  fixtures  are  taken  under 
the  distraint  warrant. 

If  only  goods  taken  by  distraint  are  those  owned  by  Chis- 
hohn  before  the  sale,  you  are  not  personally  responsible  for  the 
expenses  of  any  suit  which  may  arise.  However,  in  order  to 
avoid  difficulty,  you  should  consult  the  County  Commissioners 
and  the  County  Attorney  and  secure  their  cooperation. 

Very  truly  yours, 

ROBERT  E.  WIXBOURX. 

Attorney  General. 

By  FRED  A.  HARRISON. 

Assistant  Attornev  General. 
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125  PROBATE  COURT  FEES 

To  Moynihaii,  Hughes  and  Knoiis,  Sept.  19,  1929 

Fees  for  sales. 

If  a  petition  for  sale  of  real  estate  in  an  estate  in  probate  is 
filed  in  the  county  court  and  an  order  secured  authorizing"  its  sale, 
the  fee  provided  by  Ch.  80,  S.  L.  1929  should  be  paid. 

126  MECHANICS  LIEN— Registered  Land 

To  E.  B.  Cornell,  Sept.  20,  1929. 

Sec.  4994,  C.  L.  1921,  provides  that  all  instruments  ♦  *  * 
required  to  give  effect  to  the  enforcement,  shall,  in  the  case  of 
liens  upon  registered  lands,  be  filed  with  the  register  of  titles  and 
registered  in  the  Register  of  Titles,  in  lieu  of  filing  or  recording. 
This  would  mean  that  mechanic  lien  statements  which  are  to  be 
enforced  against  registered  lands  should  be  handled  under  the 
registration  of  titles  act.     (Sec.  6450,  C.  L.  1921. > 

127  INSURANCE 

To  Jackson  Cochrane,  Sept.  23,  1929. 

Where  a  contract  for  the  purchase  of  bonds  and  shares  of  stock  issued 
by  an  insurance  company  is  prepared  by  the  company  itself  and 
is  ambiguous  in  its  terms,  it  must  be  construed  most  stronply 
against  the  company. 

September  23,  1929. 

Hon.  Jackson  Cochrane, 

Commissioner  of  Insurance, 

State  Office  Building, 

Denver,  Colo. 

Dear  Sir: 

You  h«'ive  sul)nntt('d  for  my  consideration  a  copy  of  the  form 
of  subscription  ])lank  used  by  the  Colorado  Life  Company  in  the 
sale  of  its  so-called  ''Five  Year  Paymrnt — Ten  Year  Endowment 
Bonds"  and  certain  shares  of  its  capital  stock,  and  which  sub 
scription  form  is  known  as  "Form  A-S-10-28  Southwest."  You 
filsii  submit  Ji  copv  of  the  bond  form  known  as  "Form  A  A  A 
3-14-29." 

The;  problem  you  are  confronted  uitli  is  the  valuation  of 
these  bonds,  or,  in  other  words,  what  is  the  extent  of  the  lia- 
bility of  the  company  upon  each  $1000.00  bond,  and  consequently 
tin-  amount  of  n-scrves  that  the  company  must  possess  for  the 
rrdrmption  of  thesf  bonds  at  maturity.  Tliese  bonds  mature  in 
10  years  from  the  date  thrreof.  The  subscription  form  contains 
the  following?  paraffraphs : 

"Each  bond  herein  subscribed  for  is  to  be  paid  for  in 
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Dollars  each,  or  the  equivalent  thereof  in  semi-annual, 
quarterly  or  monthly  payments,  as  provided  in  the  bond ; 
and  payment  for  the  share  of  stock  subscribed  for  in 
connection  with  each  bond  is  secured  by  a  lien  of  Two 
Hundred  and  Fifty  Dollars,  hereby  created,  against  the 
bond,  which  lien  shall  and  does  constitute  an  indebtedness 
to  the  company  of  Two  Hundred  and  Fifty  Dollars,  un- 
der the  bond,  to  be  deducted  from  the  loan,  cash  sur- 
render or  maturity  value  of  the  bond  and/or  from  each 
and  every  payment  made  thereon.  The  share  of  stock 
herein  subscribed  for  in  connection  with  each  bond  and 
therein  referred  to  is  to  be  issued,  as  fully  paid,  five 
years  after  the  date  of  the  bond  if  the  bond  be  then  in 
full  force,  or  prior  thereto  upon  permanent  termination 
of  the  bond  after  the  company  has  received  in  cash  not 
less  than  two  annual  payments  on  the  bond ;  if  so  term- 
inated before  two  such  annual  payments  are  made,  all 
payments  made  on  the  bond  shall  apply  as  payments  on 
subscription  price  of  the  stock  and  any  balance,  unpaid 
on  said  stock,  shall  thereupon  be  payable  by  the  under- 
signed ;  and  if  default  occurs  in  payment  of  such  balance 
and  continues  for  one  year  the  company  may  at  any  time 
thereafter  sell,  at  foreclosure  sale,  all  right  and  title  of 
the  undersigned  to  said  stock.  Anj^  excess  over  such 
price,  realized  at  such  sale,  shall  be  paid  to  the  under- 
signed. Full  payment  of  subscription  price  of  a  share, 
before  the  third  annual  payment  under  the  bond  be- 
comes due,  entitles  the  undersigned  to  the  stock ;  any  over 
payment  will  be  refunded.  The  share  of  stock  herein 
mentioned  is  without  par  value." 

''Each  and  all  of  the  undersigned  have  read  and 
understand  the  terms  and  conditions  of  this  subscription 
and  agree  that  herein  is  contained  each  and  every  mate- 
rial inducement,  representation,  agreement  and/or  war- 
ranty which  influenced  each  of  the  undersigned  to  make 
this  subscription,  and  each  and  all  of  the  undersigned 
hereby  agree  that  this  instrument  and  the  provisions 
and  conditions  of  said  bond,  or  bonds,  constitute  the 
entire  contract  between  the  parties  hereto,  and  that  no 
oral  representation,  agreement  and/or  warranty  by 
whomsoever  made  shall  be  binding  upon  any  party  in  in- 
terest hereunder." 

We  quote  also  from  the  paragraph  entitled  **  General  Provi- 
sions" in  the  bond  form: 

''Any  and  all  indebtedness  to  the  company  hereun- 
der or  on  account  hereof  may  be  paid  off  in  full  or  in 
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part  at  any  time  while  tliis  bond  is  in  full  force  and 
unearned  interest,  if  any,  will  be  refunded.  Such  in- 
debtedness, whether  or  not  endorsed  hereon,  shall  con- 
stitute a  first  lien  against  each  and  every  right  of  the 
bondholder  and  against  each  and  every  amount,  value 
and  benefit  payable  hereunder,  and  shall  bear  five  and 
one-half  per  cent  interest  per  annum  in  advance  to  the 
end  of  the  bond  year  immediately  following  the  date  the 
indebtedness  is  incurred  and  at  the  beginning  of  each 
bond  year  thereafter  interest  in  advance  will  again  be- 
come due  and  payable.  If  interest  is  not  paid  in  cash 
when  due  it  shall  be  added  to  and  become  a  part  of  the 
principal  and  bear  interest  at  the  same  rate." 

The  question  to  be  determined  is,  what  interest,  if  any,  is  the 
company  entitled  to  charge  upon  the  $250.00  lien  against  the 
bond. 

These  forms  were  prepared  by  the  company  itself.  They  are 
ambiguoiLs  in  their  terms,  and  the  rule  is  that  where  a  contract  is 
ambiguoiLS  in  its  terms,  it  must  be  construed  most  strongly  against 
the  party  that  prepared  it.  (Ins.  Co.  vs.  Baseball  Co.,  82  Colo. 
86.) 

The  subscription  form  makes  no  mention  whatever  of  inter- 
est. It  says  that  payment  for  the  stock  is  secured  by  a  lien  of 
$250.00  "against  the  bond"  which  lien  ''shall  and  does  constitute' 
an  indebtedness  to  the  company  of  Two  Hundred  and  Fifty 
($250.00)  Dollars,  under  the  bond,  to  be  deducted  from  the  loan, 
cash  surrender  or  maturity  value  of  the  bond  and/or  from  each 
and  eveiy  payment  made  thereon."  Here  is  an  ex])re.s.s  state- 
ment that  the  amount  to  be  deducted  from  the  value  of  the  bond 
is  $250,00,  and  that  would  appear  to  be  the  entire  deduction  that 
could  be  made.  The  claim  that  interest  also  may  be  deducted  is 
based  upon  the  recital  that  this  $250.00  is  an  indebtedness  "under 
the  bond,"  and  upon  the  fact  that  the  bond,  as  above  (pioted. 
|)r()videH  that  all  indebtedness  "hereunder  or  on  account  hereof" 
shall  bear  interest  at  5'/i»%  per  annum.  But  the  fact  n»maJns 
that  the  subscription  form  states  in  plain  terms  that  the  in- 
debtedness to  be  deducted  is  $250.00.  not  $250.00  nntl  iuttnst  n.s 
provided  for  by  the  homi.  If  it  had  be<Mi  intende«l  tluit  the  in 
debtedness  to  be  deducted  should  be  $250.00  ]>]us  interest  as  pro- 
vided for  in  the  bond,  it  may  well  be  asked  why  the  subscription 
form  did  not  so  state  in  plain  and  unequivocal  terms.  It  is  true 
that  the  last  paragraph  of  the  subscription  form  re<Mtes  that  the 
api>lication  "and  the  ])r(»visions  and  conditions  of  .said  bond  or 
bond.s  constitute  the  entire  contract  between  the  parties,"  etc., 
but   the  same  pnrnirraph  also  deolares  that   the  suh.scribors  have 
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Wild  and  understand  ''the  terms  and  conditions  of  this  subscrip 
tion  and  a^rree  that  herein  is  contained  each  and  every  material 
inducement,  representation,  agreement  and/or  warranty  which 
influenced  each  of  the  undersigned  to  make  this  subscription," 
etc.  It  will  be  noted  that  the  subscriber  is  not  required  1o  say 
that  he  has  read  the  bond.  He  is  only  required  to  say  that  he  has 
read  the  "subscription. "  Apparently  he  was  not  expected  to  read 
the  bond,  but  only  the  ''subscription"  which  purports  to  contain 
within  itself  every  material  representation  and  agreement  that 
influenced  him  to  make  the  purchase  of  the  bond  and  the  stock. 
Yet  as  already  observed,  the  "subscription"  makes  no  mention 
whatever  of  interest,  and  that  term  of  the  contract,  if  it  exists 
at  all,  must  be  sought  for  in  an  instrument  outside  of  the  one  that 
purports  to  contain  all  the  material  representations  and  agree- 
ments that  influenced  the  purchaser  to  embark  in  the  transac- 
tion. The  phrase  "under  the  bond"  as  used  in  the  subscription 
is  meaningless  and  certainly  conveys  no  information  that  the 
lien  indebtedness  bears  interest.  One  must  resort  to  the  General 
Provisions  of  the  bond  itself  to  And  any  significance  in  this  phrase, 
yet  the  subscription  itself  purports  to  contain  all  material  repre- 
sentations that  influenced  the  contract  and  thus  excludes  resort 
to  the  bond  for  any  material  part  of  the  contract. 

Considering  more  specifically^  the  last  paragraph  of  the  sub- 
scription, we  find  that  it  consists  of  a  single  sentence  stating  that 
the  subscription  itself  contains  every  material  representation  and 
agreement  that  influenced  the  contract,  and  that  such  instrument 
and  the  bond  constitute  the  entire  contract.  If  by  this  single  sen- 
tence it  was  meant  to  be  said  that  there  was  a  material  agree- 
ment in  the  bond  that  is  not  contained  in  the  subscription,  then 
we  have  an  ambiguity  that  amounts  to  an  absolute  contradiction, 
and  we  take  it  that  such  an  ambiguity,  like  any  other,  must  be 
resolved  against  the  company.  And  especially  so,  since  it  is  the 
subscription  and  not  the  bond  that  the  subscriber  is  required  to 
say  that  he  has  read  and  understands. 

The  company  proposes  to  say  to  the  purchaser — you  read  and 
understood  the  subscription  form  and  consequently  understood 
as  you  had  the  right  to  do  that  it  contained  every  material  ele- 
ment in  the  contract  of  purchase,  nevertheless  you  are  bound  b}^ 
a  provision  in  the  bond  that  materially  affects  its  value  and 
which  provision  is  not  set  forth  in  form  or  substrince  in  the 
subscription  form  itself. 

In  conclusion  I  advise  you  that  in  my  opinion  the  courts 
would  not  allow  any  interest  at  all  upon  the  lien  indebtedness, 
and  that  you  should  therefore  value  these  bonds  upon  the  assump- 
tion that  the  lien  indebtedness  does  not  bear  interest. 

Since  formulating  this  opinion  we  have  heard  the  arguments 
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of  able  counsel  representing"  the  company  and  have  given  care- 
ful consideration  to  the  same  and  to  the  authorities  cited  by 
them,  but  we  feel  that  we  must  adhere  to  the  views  above  ex- 
pressed. 

Respectfully  submitted, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  CHARLES  ROACH, 
Deputy  Attorney  General. 

FRED  A.  HARRISON, 
Assistant  Attorney  General. 

OLIVER  DEAN, 
Assistant  Attorney  General. 

128  MOTOR  VEHICLE  LAW 

To  Guarnsey  &  Wheeler,  Sept.  24,  1929. 

Employes  of  automobile  dealers  driving  cars  to  the  place  of 
business  of  the  dealer  for  the  purpose  of  sale,  are  not  chauffeurs 
within  the  meaning  of  Sec.  1336,  C.  L.  1921,  as  Am.  by  Ch.  149, 
S.  L.  1923,  and  therefore  are  not  required  to  take  out  a  chauffeur's 
license.     (Sec.  1344,  C.  L.  1921.) 

129  MARKET  DEPARTMENT 
To  B.  0.  Aylesworth,  Sept.  25,  1929. 

A  violation  of  the  first  part  of  Ch.  99,  S.  L.  1929,  constitutes 
a  misdemeanor  and  subjects  the  violator  to  the  penalties  pro- 
scribed by  the  law. 

The  mere  failure  to  funiish  the  shipiiiciit  certificate  r^Mjuircd 
by  sub-paragraph  3,  Sec.  2,  Ch.  99,  S.  L.  1929,  and  failure  of  the 
railroad  agent  to  placid  the  official  designation  of  the  grade  or 
grades  on  the  bill  of  lading,  way-bill  or  original  paid  freight  bill 
covering  such  shipment  are  violations  of  the  act  and  constitute 
a  misdemeanor  as  defined  therein. 

130  PAROLES 

To  F.  E.  Crawford,  Sept.  28,  1929. 

A  convict  who  has  bc^n  returned  to  the  iwnitenliary  for  n  violation  ol 
par»>le,  has  the  rijiht  lo  he  re-parohHl  under  such  rules  as  the 
(lovernor  may  prescril)e,  under  Sec.  7ir>S.  ('.  L.  1921 — such  rinht 
heinjf  one  of  the  terms  of  the  original  sentence;  hut  in  compiit- 
inK  the  pericnl  of  his  confinement,  the  time  Iwtween  his  release 
and  his  return,  shall  not  he  taken  to  be  any  part  of  the  term 
of  his  sentence  (Sec.  71<wn 
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September  28,  1929. 
Mr.  F.  E.  Crawford 
Warden,  State  Penitentiary 
Canon  City,  Colorado 

Dear  Sir : 

Replying  to  your  letter  of  the  24th  inst.,  wherein  you  ask  the 
question  as  to  whether  or  not  a  prisoner,  violating  a  parole  and 
returned  to  the  penitentiary,  may  be  re-paroled,  will  say : 

Sections  7158  and  7160,  Compiled  Laws  of  Colorado,  1921, 
provide  as  follows : 

''Section  7158.  The  governor  shall  have  authority, 
under  such  rules  and  regulations  as  he  may  prescribe,  to 
issue  a  parole  or  permit  to  go  at  large  to  any  convict 
who  now  is,  or  hereafter  may  be,  imprisoned  in  the  said 
penitentiary  under  a  sentence  other  than  than  a  life  sen- 
tence, who  may  have  served  the  minimum  term  pro- 
nounced by  the  court,  or,  in  the  absence  of  such  mini- 
mum term  pronounced  by  the  court,  the  minimum  term 
provided  by  law  for  the  crime  for  which  he  was  con- 
victed; provided,  that  any  convict  who  shall  make  an 
assault  with  a  deadly  weapon  upon  any  officer,  employe 
or  other  convict  of  said  penitentiary  shall  not  be  eligi- 
ble to  parole  under  this  act." 

''Section  7160.  The  parole  convict  who  may,  upon 
the  order  of  the  governor,  be  returned  to  the  peniten- 
tiary, shall  be  retained  therein  according  to  the  terms  of 
his  original  sentence  and  in  computing  the  period  of  his 
confinement  the  time  between  his  release  upon  said  per- 
mit and  his  return  to  said  penitentiary  shall  not  be  tak- 
en to  be  any  part  of  the  term  of  the  sentence." 

Since  every  sentence  pronounced  by  a  judge  necessarily  has 
read  into  it  by  law  the  provisions  of  Section  7158,  it  follows  from 
Section  7160,  in  our  opinion,  that  a  convict  who  has  been-  re- 
turned to  the  penitentiary  for  the  violation  of  parole,  there  to 
be  retained  according  to  the  terms  of  his  original  sentence  like- 
wise includes  his  right  to  be  reparoled,  under  such  rules  as  the 
Governor  may  prescribe  under  said  Section  7158,  for  such  right 
was  part  and  one  of  the  terms  of  the  original  sentence,  with  the 
exception  contained  in  the  proviso  clause  in  said  Section  7158. 

Very  truly  yours, 

ROBERT  E.  AYINBOURN, 

Attorney  General. 
SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 
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131  PROBATE  COURT  FEES 
To  Clarence  M.  Smith,  Sept.  28,  1929. 

Chapter  80,  S.  L.  1929. 

Where  fees  have  been  paid  to  the  clerk  of  the  county  court  in 
an  estate  for  the  amount  due  under  the  old  law  and  reported  as 
fees  earned,  there  would  not  automatically  be  a  refund  to  the 
estate,  but  the  matter  could  be  considered  under  a  motion  to 
retax  costs. 

If  an  amended  inventory  were  filed  in  an  estate,  showing;  the 
amount  of  the  fee  due  at  the  time  of  the  filing  of  the  orijrinal 
inventory  was  too  larpe,  the  excess  fee  should  be  refunded. 

132  HAIL  INSURANCE 
To  J.  M.  Jackson,  Sept.  28,  1929. 

Issuance  of  warrants  for  losses,  under  Ch.  Ill,  S.  L.  1929, 
where  there  are  not  sufficient  funds  to  take  u])  the  warrants, 
should  be  for  the  pro  rated  amount. 

133  CIVIL  SERVICE 
To  Civil  Service  Commission,  Oct.  1,  1929. 

The  Civil  Service  (Commission  cannot  include  in  Rules  and 
Keprulations  of  the  Civil  Service  a  rule  providinp:  that  a  person 
selected  for  appointment  shall  be  subjected  to  a  probationary 
period  of  three  months.     (Art.  XII,  Sec.  LS,  Colo.  Const.) 

134  HEALTH— Boards  of 
To  Charles  G.  Lamb,  Oct.  3,  1929. 

Control  of  dops. 

The  county  boards  of  healtli  luivr  no  jurisdiction  in  healtii 
matters  within  the  jurisdiction  of  cities,  towns  or  villaixes.  Sub- 
ject to  such  limitation  tfiev  may  prescribe  rerrulations  under  Sees. 
891,  894,  C.  L.  1921 

135  ENGINEER— State 
To  M.  C.  Hinderlider,  Oct.  5,  1929. 

The  construction  of  a  dam  by  any  person,  firm  or  corporation, 
rxceedinpr  the  limits  of  anv  oiu'  of  the  tlirer  conditions  mentionrd 
in  Sec.  1685,  C.  L.  1921,  as  amended  by  Ch.  122,  S.  L.  1925.  with 
out  filinp  plans  and  siXM-ificat ions  in  the  office  of  the  State  Knpi- 
niM»r  and  securinfr  his  api)roval,  is  a  violation  of  the  law.  There 
is  no  duty  placed  b>  law  upon  the  State  Engineer  to  see  tliat 
said  law  is  enforced 
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136  .  SCHOOLS 

To  H.  T.  Sukeforth,  Oct.  14,  1929. 

Sate  Aid.   Ch.  164,  S.  L.  1929. 

The  distribution  of  ''state  aid"  is  dependent  upon  a  special 
levy  of  not  less  than  5  mills  by  the  district  requesting  the  aid; 
but  every  district  is  entitled  to  its  proportion  of  the  levy  of  5 
mills  made  by  the  county  commissioners  for  teachers'  salaries, 
regardless  of  the  amount  of  the  special  levy  required  to  entitle 
them  to  such  aid.  (Chap.  158,  8.  L.  1929.  Sees.  7214.  7216,  C.  L. 
1921.  Ch.  165,  8.  L.  1929.) 

137  SCHOOLS 

To  Elizabeth  A.  Baghott,  Oct.  16,  1929. 

A  family  which  moves  into  a  scliool  district  temporarily  for 
the  sole  purpose  of  enjoying  the  school  facilities,  having  a  home 
or  domicile  elsewhere  to  which  they  intend  to  return,  are  not 
legal  residents  of  such  districts,  and  are  not  entitled  to  school 
facilities  unless  they  pay  for  them.     (Ch.  166,  S.  L.  1929.) 

138  GASOLINE  TAX  LAW 

To  W.  0.  Petersen,  Oct.  16,  1929. 

No  part  of  the  3%  gasoline  tax  can  be  advanced  by  the 
State  Highway  Department  to  any  paving  project  until  desig- 
nation has  been  made  by  the  department  of  the  portion  of  the 
highway  which  is  to  be  part  of  the  State  highway.  (Ch.  139,  8. 
L.  1929.) 

139  COUNTY  RECORDS 

To  Nellie  Noble.  Oct.  16,  1929. 

There  is  no  law  which  prohibits  the  count}"  clerk  from  hav- 
ing the  county  records  rebound  to  preserve  them,  and  for  that  pur- 
pose allowing  them  to  be  taken  from  the  office  when  necessary. 
(Sees.  8736  to  8740,  C.  L.  1921.) 

140..  BARBERS  EXAMINERS  ACT 

To  W.  R.  Lichtenheld,  Oct.  18,  1929. 

There  is  no  authority  to  issue  permits  to  carry  on  the  busi- 
ness of  barbering  prior  to  such  time  as  the  applicant  has  received 
a  license  or  certificate  to  do  so.     (Ch.  64,  S.  L.  1929.) 

141  PLUMBING  INSPECTION  LAW 

To  M.  E.  Fuller,  Oct.  22,  1929. 

A  plumber  may  not  engage  in  his  trade  in  a  home  rule  city 
in  this  state  without  a  state  license ;  a  city  board  of  plumbers 
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examiners  eaiuiot  legally  license  a  plumber  who  (loof>  not  have  a 
state  license.  (Enclosing  opinion  of  Nov.  27,  1918 — John  Connor.) 
(Ch.  107,  S.  L.  1917  ) 

142  PROHIBITION  LAW 

To  C.  M.  Armstrong,  Oct.  22,  1929. 

Manufacture  of  sacramental  wine. 

The  Secretary  of  State  has  no  authority  to  issue  a  license  to  the  Jewish 
Consumptives   Relief   Society    to    manufacture   sacramental    wine. 

October  22,  1929. 
Hon.  Chas.  M.  Armstrong 
Secretary  of  State 
Capitol  Building 
Denver,  Colorado 

Dear  Sir: 

In  your  lettm-  of  the  19th  inst.,  you  ask  for  an  opinion  from 
this  ofiice  as  to  whether  or  not  you  would  be  authorized  to  issue 
a  license  to  the  Jewish  Consumptives  Relief  Society  to  manufac- 
ture sacramental  wine  to  be  used  only  upon  their  own  premises. 
In  our  opinion  you  would  not  have  authority  to  issue  sucli  a  li- 
cense. Chapter  57,  Compiled  Laws  of  Colorado,  1921,  regulates 
how  all  intoxicating  liquors  shall  be  obtained  bj'  those  desiring  to 
use  the  same  for  medicinal  and  sacramental  purposes.  Section 
3715  of  said  act  contemplates  only  the  method  of  purcha.se  and  the 
permit  therefor,  and  does  not  provide  any  method  of  manufacture 
or  a  permit  therefor. 

Very  truly  yours, 

ROBERT  E.  WINBOl  UN, 

Attorney  General. 
By  SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

143  SCHOOLS 

To  r.i^'-.'  .)   I'.nicli.  Oct.  L^•{,   l!)2f>. 

Explanation  of  distinction   between  tuition   payable  hy   parent    ami   that 
payable  by  the  district  of  the  pupil's  residence. 

,,     „         1    u       I  October  J.J,  nrji). 

Mr.  rage  J.  Bruch, 

Secy.,  School  District  V^^    i?. 
Genoa,  Colo. 

Dear  Sir: 

We  hav»'  your  favor  (»!'  tlic  ir)th  inst.  advising  us  that  School 
Di.striet  No.  13  i.s  charging  $.'>.()()  per  montli  ttiition  for  high 
school  students  living  outside  the  district  and  $L*.00  tuition  for 
grade  students;  thnt  n  |»Mi-..i.f   llxln-r  r.  iinl..s  f!-.....  C.in.n  li.-.s  (»nc 
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high  school  student  and  4  grade  students ;  that  he  lives  5  miles 
from  the  country  school  in  the  district  wherein  he  resides;  that 
he  has  a  much  better  road  to  Genoa  and,  of  course,  has  to  bring  his 
high  school  girl  there,  and  as  a  matter  of  convenience  is  taking 
his  grade  child  there  also. 

You  ask  if  this  parent  would  have  to  pay  this  tuition  or  the 
district  in  which  he  resides  would  have  to  pay  it,  and  in  reply 
thereto  will  say: 

If  the  High  School  Board  of  the  High  School  District  at- 
tended by  the  high  school  pupil,  and  the  board  of  the  school  dis- 
trict of  the  residence  of  such  pupil,  agree  upon  the  necessity  for 
such  attendance,  and  also  upon  the  compensation  to  be  paid  by 
the  district  of  the  pupil's  residence,  such  district  of  the  residence 
wiU  be  liable  for  the  amount  of  tuition.  If  such  agreement  cannot 
be  reached,  such  pupil  may  attend  the  high  school  with  the  per- 
mission of  the  high  school  board,  and  the  parent  will  be  compelled 
to  pay  the  amount  charged.  This  applies  also  to  the  grade  pupils 
you  mention.  See  Sub-division  15  of  Section  8333,  Compiled  Laws 
of  1921,  which  is  Section  139  of  the  School  Laws  of  1927. 

There  is  another  statute.  Chapter  159,  Session  Laws  of  1929, 
which,  under  certain  conditions,  permits  a  qualified  high  school 
pupil  to  attend  high  school  in  a  county  other  than  the  county  of 
his  residence,  with  the  permission  of  the  district  attended,  and 
without  the  consent  of  the  district  of  his  residence,  in  which 
event  the  charge  for  tuition  is  certified  to  the  State  Superintend- 
ent of  Public  Instruction,  who,  in  apportioning  the  Public  School 
Income  Fund,  deducts  the  amount  of  such  tuition  from  the 
amount  that  otherwise  would  be  apportionecj  to  the  county  of  the 
student's  residence,  and  adds  such  amount  to  the  apportionment 
made  to  the  county  wherein  school  is  attended.  Although  you 
do  not  so  state,  we  infer  from  your  letter  that  the  two  districts 
involved  in  the  case  stated  by  you  are  in  the  same  county,  in 
which  event  the  statute  last  mentioned  would  hav(*  no  application. 

Yours  very  truly, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  A.  L.  BEARDSLEY, 
Assistant  Attorney  General. 

144  PROBATE  FEES 

To  L.  C.  Kinnikin,  Oct.  24,  1929. 

Total  fee  to  be  charged  in  a  probate  case  in  an  estate  valued 
at  between  $1000  and  $5000  in  a  third  class  district  is  $30.  The 
docket  fee  when  paid  will  be  a  credit  thereon  of  $20,  leaving  a 
balance  of  $10,  to  be  paid  at  the  time  of  the  filing  of  the  inventory. 

Exception  where  there  is  a  sale  of  real  estate  or  record  to  be 
made  on  a  writ  of  error.     (Chap.  80,  S.  L.  1929.) 


126  BlENMAI,    HkI'OKT 

145  PREDATORY  ANIMALS 
To  Geo.  C.  Twonibley,  Oct.  24,  1929. 

Provision  for  eradication. 

Levy  of  tax  to  meet  Federal  provisions;  Method  of  levy,  col- 
lection and  accounting.     (Ch.  144,  S.  L.  1929.) 

146  FISCAL  YEAR 

To  S.  W.  Carpenter,  Oct.  28,  1929. 

Chapter  98,  8.  L.  1929,  changing  the  fiscal  year  of  the  State, 
has  no  effect  whatever  upon  the  county  fiscal  year  a-s  heretofore 
fixed  by  statute. 

147  CLERKS  OF  COUNTY  COURTS 

To  IS.  S.  Worley,  Oct.  28,  1929. 

Under  sections  5802  and  7968,  C.  L.  1921,  clerks  of  county 
courts  in  fourth  class  counties  are  required  to  give  bond. 

Such  clerks  may  be  appointed  and  salary  fixed  by  county 
judge,  at  not  to  exceed  $1200  per  annum.     (Chap.  96,  S.  L.  1929.) 

Such  clerk  should  be  21  years  of  age. 

The  county  judge  may  also  appoint  such  clerical  help  as  is 
necessary  at  a  salary  approved  bj-  the  county  commissioners. 
Such  help  would  not  be  required  to  give  bond  and  mav  be  luider 
21  years  of  age.     (Sec.  7924,  C.  L.  1921.) 

148  SCHOOLS— Bonds 

To  Clement  A.  Bowie,  Nov.  1,  1929. 

The  question  of  refiuiding  two  issues  of  bonds  may  be  sub- 
mitted to  electors  at  same  election,  provided  that  the  proposition 
as  to  each  issue  is  separately  stated  on  the  ballot  in  order  that  a 
voter  may  vote  for  one  proi)Ositi(ni  and  against  the  other,  if  he 
so  desires. 

149  HIGHWAYS 
To  Irving  W.  Hart,  Nov.  1,  1929. 

Signs  on. 

Only  such  signs  as  are  ant liori/.ed  by  the  State  Highway  Com- 
mission may  be  placed  on  stat«'  highways.  (SecR.  1262  to  1267, 
C.  L.  1921.   Chap.  128,  S.  L.  192:? 

160  COUNTY  OFFICERS 

T(.  .John  ('.  Vivian,  Nov.  .".,  1929. 

The  clerk  of  the  district  court  is  not  a  county  officer  and 
therefore  his  salary  is  not  afTeete«l  by  the  re  elassificntion  of  .Tef 
ffrsoii  county  by  Ch.  77.  S.  L.  1929.     ('nder  that  statute  the  umler- 
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sheriff  and  the  deputy  sheriff  acting  as  chief  clerk  may  be  paid 
increased  salaries  under  the  re-classification,  since  they  have  no 
fixed  term  of  office.     (Sees.  7921,  7922,  7927,  C.  L.  1921.) 

151  PROBATE  COURT  FEES 

To  L.  T.  Morgan,  Nov.  7,  1929. 

Chapter  80,  S.  L.  1929. 

Where  an  estate  consists  solely  of  r(^a]  property  against  which 
there  are  encumbrances,  the  safer  procedure  to  be  followed  by 
the  clerk  of  the  county  court  is  to  charge  a  fee  based  upon  the 
total  value  of  the  property,  disregarding  the  encumbrances,  and 
if  it  should  be  decided  later  that  the  lower  fee  should  be  charged, 
an  allowance  can  be  made  in  the  way  of  a  rebate  to  the  estate 
before  the  date  of  final  settlement. 

152  STATE  HIGHWAYS 

To  State  Highway  Department,  Nov.  12,  1929. 

Participation  in  3  per  cent  special  fund. 

Towns  of  2500  and  under  are  entitled  to  participation  in  the 
expenditure  of  the  3  per  cent  special  fund  created  by  Sec.  11, 
Ch.  139,  S.  L.  1929,  as  Avell  as  towns  of  over  2500. 

1521/2  LEGAL  NOTICES 

To  Charles  M.  Armstrong,  Nov.  14,  1929. 

Publication  of. 

Within  the  limits  fixed  by  Sec.  8  of  Ch.  139,  S.  L.  1923,  which 
defines  the  maximum  amount  that  may  be  paid  for  publication  of 
legal  notices,  the  Daily  Journal  is  probably  qualified  as  a  news- 
paper within  tlie  meaning  of  Sees.  5403  and  5407,  C.  L.  1921. 

153  BANK  STOCK 

To  I.  B.  Rogers,  Nov.  14,  1929. 

Assessment  of. 

Where  the  stock  of  a  bank  is  bought  and  sold  to  such  an  ex- 
tent as  to  establish  a  market  value,  such  market  value  should 
probably  be  the  guide  in  assessing  the  stock ;  otherwise  the  value 
of  the  stock  may  be  determined  by  reference  to  the  capital,  sur- 
plus and  undivided  profits  of  the  bank. 

154  PRISONERS 

To  Warden  Crawford,  Nov.  20,  1929. 

Safekeeping. 

If  the  destruction  of  the  penitentiary  by  fire  or  otherwise 
makes  it  necessary  that  prisoners  be  taken  elsewhere  for  safe- 
keeping, such  prisoners  would  be  deemed  confined  in  the  peni- 
tentiary wherever  placed,  and  their  status  would  be  the  same 
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whether  received  by  the  warden  at  the  penitentiary  or  at  the 
various  jails,  and  their  sentences  commence  from  the  time  they 
are  so  received.  The  state  is  liable  for  maintenance.  (Sees.  754, 
755,  C.  L.  1921. 

155  SCHOOLS 

To  A.  J.  McFarland,  Nov.  23,  1929. 

Tax  levies  should  be  made  to  cover  calendar  year. 

Floating-  indebtedness  should  be  taken  care  of  by  bond  issue 
rather  than  by  special  levy. 

Surplus  moneys  in  special  school  fund,  other  than  bond  fund, 
may  be  used  for  any  legitimate  purpose.  (Sees.  8369,  8370,  C.  L. 
1921.) 

156  SCHOOLS 

To  Hester  H.  Taylor,  Nov.  23,  1929. 

Discount  on  Teachers  warrant. 

If  there  are  no  funds  in  the  treasuiy  to  pay  teacher's  war- 
rant, it  may  be  registered  and  thereafter  draws  6%  interest ;  if 
the  employe  must  have  the  money  and  is  compelled  to  pay  a 
discount  to  get  the  warrant  cashed,  the  county  cannot  bo  held 
liable  for  the  amount  of  the  discount. 

An  outgoing  school  board  has  the  legal  right  to  re-elect  teach- 
ers of  the  district  with  a  raise  of  salary,  and  the  new  board  is 
bound  by  the  contracts  of  the  old  board,  but  the  new  board  has 
no  legal  right  to  raise  any  salaries  above  those  under  which  the 
employes  accepted  their  emplo;^ment,  or  to  add  anything  to  the 
amount  of  the  warrants  to  take  care  of  a  discount.  (Sec.  8330, 
C.  L.  1921.) 

157  WORKMEN'S  COMPENSATION 
To  Sadie  H.  Korn,  Nov.  26,  1929. 

Mere  ownershi])  of  stock  of  a  corporation  by  omploy«'s  who 
are  paying  for  same  by  tlioir  labor  and  arc  not  receiving  any  ntlior 
pay  for  such  labor,  is  not  to  be  considennl  a  determininjr  factor 
in  deciding  wliether  or  not  an  employer  is  under  the  workmen's 
compensation  act,  i.e.  employing  four  or  more  employes.  (Sec. 
4391,  C,   L.  1921. 

168  STATE  HIGHWAYS 

To  Mr.  \i.  n.  Blauvelt,  Nov.  27,  1!)29. 

Sec.  11,  Chap.  139,  S.  L.  1929,  the  3%  fund  operates  as  to 
state  higljways  "liereaftor  dosipnated"  only. 

Absolute  discretion  reposes  in  State  Ilighwsy  Department 
EK  to  desi^n^ation  of  ** streets,  roads  or  lii>?hway8 — in  the  various 
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Three  per  cent  fund  allocated  to  the  counties  may  be  appro- 
priated for  a  specific  purpose  and  allowed  to  accumulate  to  a 
practical,  sizeable  amount. 

Three  per  cent  fund  under  this  act  is  all  that  can  be  spent 
on  state  highways  within  cities  and  towns. 

159  PROBATE  COURT  PEES 

To  Geo.  H.  Stuntz,  Nov.  29,  1929. 

It  is  not  the  duty  of  a  county  court  to  collect  the  appraiser's 
fee  in  the  settlement  of  an  estate,  but  the  estate  should  probably 
not  be  closed  until  the  administrator  has  filed  his  receipt  show- 
ing- the  appraiser  has  been  paid  or  waived  payment.  (Chap.  80, 
S.  L.  1929.) 

160  TAX  SALES 

To  C.  S.  Ickes,  Nov.  29,  1929. 

A  tax  levied  against  land  is  a  perpetual  lien  until  such  tax 
is  paid,  together  with  penalties  and  interest.  There  is  no  objec- 
tion under  our  statute  to  a  tax  lien  being  foreclosed  at  a  year 
later  than  the  one  in  which  the  tax  sale  would  normally  be  held, 
providing  the  delay  is  not  made  in  bad  faith.  (Sec.  7179,  C.  L. 
1921.) 

161  FEES — County  Judge 

To  Scott  W.  Heckman,  Nov.  29,  1929. 

For  performing  marriage  ceremony. 

County  judges  must  account  to  their  counties  for  the  fees 
charged  and  collected  for  performing  marriage  ceremonies.  (Sees. 
7890,  7899,  C.  L.  1921.) 

Glaister  v.  County,  22  C.  A.  326. 

162  JUSTICE  OF  PEACE 

To  Thos.  E.  Higgins,  Nov.  30,  1929. 

Collection  Agency  Bond. 

The  bond  of  a  Justice  of  the  Peace  covers  only  his  official 
acts  under  the  statute  regulating  his  office.  When  he  engages 
in  the  collection  agency  business  as  a  side  issue,  a  collection 
agency  bond  is  required  under  Ch.  77,  S.  L.  1927. 

163  SCHOOLS 

To  D.  L.  Kemper,  Dec.  2,  1929. 

Section  8357,  C.  L.  1921,  as  amended  by  Chap.  162,  S.  L.  1923, 
limiting  bonded  indebtedness  in  third  class  school  districts,  con- 
strued. 
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164  PARTITION  FENCES 
To  Omar  A.  Coppock,  Dec.  2,  1929. 

Sec.  3156,  et  seq.,  C.  L.  1921,  applie.s  i«>  partition  fences  sep- 
arating lands  of  ovm-ers  and  not  of  lessees. 

165  SCHOOL  FUNDS 

To  State  Board  Land  Commissioners,  Dec.  2,  1929. 

Where  it  comes  to  the  knowledg:e  of  the  State  Board  of  Land  Commis- 
sioners that  securities  in  which  the  board  has  previously  invested 
have  depreciated,  the  board  has  the  power  to  permit  such  securi- 
ties to  be  redeemed  before  the  optional  or  due  date. 

State  Board  of  Land  Commissioners  December  2,  1929. 

Capitol  Building 
Denver,  Colorado 

Gentlemen : 

We  liave  your  favor  of  the  25th  ult.,  advising  us  that  you 
have  concluded  to  allow  to  be  redeemed  at  $104.60  and  accrued 
interest  certain  bonds  not  due  and  not  redeemable  until  March 
15,  1935,  if,  in  the  oj)inion  of  this  office,  such  transaction  be  legal. 

You  attach  to  your  communication  two  letters  from  Mr. 
Charles  IT.  Beeler,  mayor  of  the  Town  of  Hugo,  from  which  we 
learn  that  the  bonds  in  question  were  purchased  by  your  board 
as  an  investment  of  school  funds  on  May  1,  1920,  which  issue  be- 
ing $45,000,  Town  of  Hugo,  Colorado,  6%  Water  Extension  Bonds, 
at  a  rate  to  yield  5%  per  annum ;  that  the  amount  realized  from 
the  sale  of  said  bonds  was  used  by  the  town  to  erect  and  equip  a 
municipal  electric  light  plant,  from  the  income  of  which  the  towTQ 
has  paid  the  interest  on  said  bond;  that  about  two  months  ago 
the  town  sold  its  light  plant  receiving  cash  therefor  and  is  now 
in  the  possession  of  funds  with  which  to  redeem  the  bonds,  and 
desires  so  to  do,  although  they  are  neither  due  nor  redeemable, 
as  the  town  has  no  income  with  which  to  continue  the  payment 
of  interest ;  that  the  funds  received  from  th«'  sale  of  the  light  plant 
are  lying  idle  in  the  town  treasury,  but  that  some  of  the  citizj'ns 
of  the  town  are  urging  that  the  funds  be  used  for  paving  streets 
or  other  jiiunicipal  purposes.  And  it  is  not  roasoiuible  to  assume 
that  th<'  fund  can  br  kept  intact  until  the  bonds  become  redeem- 
able in  1935. 

It  is  also  apparent  that  th«'  Town  of  Hugo,  like  many  of  the 
small  towns  in  the  state,  is  losing  population  and  business. 

On  Augu.st  18,  1927,  this  oflice  rendered  to  the  state  treasurer 
an  opinion  ba.sed  upon  the  facts  therein  contained  that  the  State 
Board  of  I,and  Commissioners  has  no  right  to  jiermit  red«'iMption 
of  an  investment  prior  to  the  date  when  it  is  optional  or  due. 

Said  decision  was  based  upon  the  fact  that  there  is  no  statu- 
to?-\    oM\v(  I-  :intli(>?-i/itH.''  flir  bnnid  to  srll  ni-  prrnilt  .'i  eh;niire  in  nn 
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iuvi'stiiu'iit,  and  also  upon  the  authority  of  a  decision  of  the  Su- 
preme Court  of  Nebraska,  entitled  in  re  School  Fund,  15  Neb.  684. 
In  that  case  the  Board  of  Education  Lands  and  Funds  desired  to 
dispose  of  United  States  3%  bonds,  and  use  the  proceeds  for  the 
purchase  of  registered  county  bonds  bearing  a  higher  rate  of  in- 
terest ;  in  other  words,  it  seems  to  be  settled  that  the  State  Board 
of  Land  Commissioners  has  no  power  to  engage  in  the  business 
of  selling  and  buying  bonds  with  school  funds. 

Such  is  not  the  case  in  the  present  instance,  however.  In  this 
case  it  has  come  to  the  knowledge  of  the  board  that  the  securities 
in  question  have  been  and  are  becoming  weakened,  even  to  the 
extent  of  the  danger  point. 

Under  such  circumstances,  it  is  our  opinion  that  you  not 
only  have  the  power,  but  that  it  is  your  duty  to  liquidate  such 
weakened  securities  without  waiting  for  the  optional  or  due  date 
thereof. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
Attached  letters  returned. 

166  AMERICAN  LEGION— Exemption 

To  W.  J.  Patten,  Dec.  3,  1929. 

Boxing  license. 

The  American  Leg-ion  is  not  exempt  the  $50  License  fee  for 
holding  boxing  bouts.  They  are  exempt  the  5  per  cent  on  gross 
gate  admission  which  is  required  of  all  other  persons  or  associa- 
tions, except  those  exempted  by  the  act  itself.   (Ch.  70,  S.  L.  1927.) 

167  CONVICT  LABOR 

To  ^.  S.  Hoag,  Dec.  3,  1929. 

Sec.  757,  C.  L.  1921,  is  recognition  for  the  practice  of  using 
prisoners  for  state  work  outside  the  prison  walls. 

168  ALIENS 

To  Frank  C.  Bryant,  Dec.  3,  1929. 

An  alien  in  Colorado  has  equal  rights  with  citizens  of  the 
state  in  owning  and  possessing  land  in  their  own  names. 

169  TAX  SALES 

To  W.  S.  Meek,  Dec.  4,  1929. 

1.  Real  property  sold  for  taxes  to  the  county,  is  not  to  be  sold  again 

for  taxes,  until  by  redemption  or  sale,  the  county  is  made  whole. 
Sec.  7409,  C.  L.  C.  1921 ;  Henrylyn  Irr.  Dist.  v.  Patterson,  65  Colo. 
385;     Emerson  v.  Valdes,  24  C.  A.  462. 

2.  A  tax  certificate  purchased  by  a  county  may  be  assigned  only  upon 
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th«  payment  of  the  taxes  assessed  on  the  land  for  the  years  sub- 
sequent to  the  date  of  sale,  or  the  payment  of  the  sum  the  county 
commissioners  agree  to  take  in  lieu  of  such  taxes. 

3.  Land  sold  for  county,  state  and  school  and  irrigation  taxes  should  be 
shown  in  one  certificate,  except  that  if  the  general  tax  only  was 
paid,  leaving  the  irrigation  tax  unpaid,  the  land  should  be  sold 
for  such  irrigation  tax  only  and  the  certificate  in  the  usual  form 
issued  therefor.  Sees.  2083,  7190,  7191,  C.  L.  1921.  Ch.  148,  S. 
L.  1925;  Ch.  175,  S.  L.  1927. 

December  4.  1929. 

Mr.  W.  S.  Meek, 

County  Treasurer, 

Grand  Junction,  Colo. 

Dear  Sir : 

In  response  to  your  recent  inquiries  will  answer  as  follows: 

1.  Real  property  sold  for  taxes  to  the  county  when  there 
are  no  other  bidders  is  not  to  be  sold  again  for  taxes  until  by 
redemption  or  sale  the  county  is  made  whole. 

''*  *  *  When  the  county  treasurer  has  so  struck 
off  any  tract  of  land  or  town  lots  to  the  county,  city, 
town,  or  city  and  county,  a.s  the  case  may  be,  he  shall 
issue  to  the  county,  city,  town,  or  city  and  county,  as  the 
case  may  be,  a  certificate  of  purchase  as  now  provided  by 
law.  No  taxes  assessed  against  any  lands  purcliEused  by 
the  county  under  the  pro\dsions  of  this  section  shall  be 
payable  until  the  same  shall  have  been  derived  by  the 
county  from  the  sale  or  redemption  of  such  lands."  Sec. 
7409,  C.  L.  C,  1921. 

See  aLso : 

Henrylyn  Irr.  Dist.  vs.  Patterson,  65  Colo.  385. 

Emerson  vs.  Valdez,  24  C.  A.  462. 

2.  There  is  no  statutory  autliority  for  endorsnig  subsequent 
taxes  due  on  land  on  a  tax  sale  certificate  held  by  a  county,  so 
that  such  endorsements  become  a  part  of  the  certificate.  How- 
ever, there  is  no  objection  to  such  procedure,  so  that  a  memo- 
randum of  such  subsequent  tax  might  not  be  overlooked,  when 
an  assignment  of  such  certificate  is  contemplated.  In  case  of  an 
assignment  of  a  tax  certificate  i)urchased  by  a  county  the  same 
shall  be  assigned  only  upon  the  payment  of  the  taxes  assessed  on 
the  land  described  in  the  certificate  for  the  years  subsequent  to 
the  date  of  such  sale  or  the  payment  of  the  sum  that  the  county 
commissioners  agree  to  take  in  lieu  of  such  taxes. 

am  •  •  "Whenever  any  lot,  or  parcel  of  land,  in- 
terest therein  or  improvement  on  land  shall  be  bid  in  by 
or  for  the  county,  city,  town  or  city  aiul  eonnty,  as  the 
case  mn^■  '•'*    ?•♦  nnv  tnx  <}\}''    }u\r^\\:\ui  tn  tli.-  nmvivilnns 
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of  this  act,  and  a  certificate  of  purchase  shall  be  made 
to  such  county,  city,  town  or  city  and  county,  therefor, 
the  treasurer  of  such  county,  city,  town  or  city  and 
county  as  the  case  may  be,  may  sell,  assign  and  deliver 
any  such  certificate  to  any  person  who  shall  desire  to  pur- 
chase the  same  upon  payment  to  the  treasurer  of  the 
amount  for  which  said  property  was  bid  in  by  the  county, 
city,  town  or  city  and  county,  as  the  case  may  be,  with 
interest  and  penalties  accrued  thereon  from  the  date  of 
sale,  together  with  the  sum  of  one  dollar  for  making 
such  assignment,  (dso  the  taxes  assessed  thereo^i  since 
the  date  of  such  sale,  or  in  case  of  a  county,  city,  town 
or  city  and  county  for  such  sum  as  the  board  of  county 
commissioners  or  other  board  authorized  to  perform  the 
duties  of  a  board  of  county  commissioners  at  any  regular 
or  special  meeting  may  decide  and  authorize  by  order 
duly  entered  in  the  recorded  proceedings  of  such  board. " 
*     *     *.     Session  Laws  of  Colorado,  1927,  page  614. 

3.  If  such  memorandum  endorsement  is  made  on  the  tax  cer- 
tificate of  subsequent  taxes,  it  is  proper  to  make  such  endorse- 
ment as  of  August  1  of  each  year.  However,  when  the  endorse- 
ment is  made  on  that  date  and  the  first  half  of  the  tax  has  not 
been  paid  (of  course,  if  the  whole  tax  was  paid  before  the  last 
day  of  April,  there  would  be  no  reason  for  making  any  endorse- 
ment) the  interest  should  be  figured  on  the  first  half  of  the  tax 
from  March  1  to  August  1  at  10  per  cent  per  annum. 

"Section  7191.  In  case  of  first  installment  of  one- 
half  of  any  tax  is  not  paid  prior  to  March  first  in  any 
year,  then  there  shall  be  assessed  against  tiny  such  in- 
stallment a  penalty  of  ten  per  cent  per  annum  for  each 
month  or  fractional  part  thereof  from  March  first  until 
paid,  provided  it  is  paid  prior  to  December  first  as  pro- 
vided by  law;  Provided,  however,  that  if  the  entire  an- 
nual tax  be  paid  on  or  before  the  last  day  of  April  in 
such  year,  then  no  penalty  shall  be  assessed  or  collected 
on  account  of  failue  to  pay  such  first  installment  of 
such  tax  prior  to  March  first  of  such  year.''  Session 
Laws  of  Colorado,  1927,  page  682. 

Then  the  whole  tax  shall  bear  10  per  cent  interest  per  annum 
beginning  August  1  the  year  in  which  the  tax  is  payable. 

' '  7190.  All  taxes  shall  be  due  and  payable,  one-half 
on  or  before  the  last  day  of  February,  and  the  remainder 
on  or  before  the  last  day  of  July  of  the  year  following 
the  one  in  which  they  were  assessed.  The  treasurer  shall 
receive  the  tax  assessed  against  any  person  who  may  of- 
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fer  to  pay  the  same,  at  any  time  after  the  tax  warrant 
shall  come  into  liis  hands."  Compiled  Laws  of  Colorado, 
1921. 

*'0n  the  first  day  of  August  in  each  year  the  unpaid 
taxes  of  the  preceding  year  become  delinquent  and  shall 
thereafter  draw  interest  at  the  rate  of  ten  per  cent  per 
annum,  but  the  treasurer  shall  continue  to  receive  pay- 
ments of  the  same,  with  interest,  until  the  day  of  sale 
for  taxes;  Provided,  That  nothing  in  this  section  sliall 
be  construed  to  prevent  the  collection  of  the  penalty  as 
provided  for  in  Section  7191."  Session  Laws  of  Colo- 
rado, 1925,  page  439. 

4.  Land  sold  for  county,  state,  school  and  irrigation  taxes 
should  be  shown  in  one  certificate,  except  that  if  the  general  tax 
only  was  paid  leaving  the  irrigation  tax  unpaid  the  land  should 
be  sold  for  such  irrigation  tax  only  and  the  certificate  in  the 
usual  form  issued  therefor.  There  seems  to  be  no  provision  for 
sales  of  land  for  county,  state  and  school  tax,  separately,  that  is, 
all  three  taxes  must  be  paid  at  the  same  time  or  sold  for  all  three 
taxes  together  if  they  are  not  all  paid. 

<<•  •  •  rjijjg  revenue  laws  of  this  state  for  the 
assessment,  levying  and  collection  of  taxes  on  real  estate 
for  county  purposes,  except  as  herein  modified,  shall  be 
applicable  for  the  purposes  of  this  act,  including  the  en- 
forcement of  penalties  and  forfeiture  for  delinquent  as- 
sessments, and  in  the  collection  and  enforcement  of  irri- 
gation district  assessments,  the  county  treasurer  is  here- 
by authorized  to  issue  such  instruments  and  do  such 
acts  at  such  times,  in  the  same  manner  and  with  like  effect 
as  authorized  by  the  general  revenue  laws  concerning 
such  taxes  upon  real  estate  for  county  purposes:  •  •  • 
Provided,  further.  That  payment  of  irrigation  district 
a-sscssments  shall  be  receipted  for  upon  the  same  receipt 
required  in  the  collection  of  general  real  estate  taxes, 
but  in  the  case  of  payment  of  only  general  tax  or  irriga- 
tion district  assessment  and  the  non-payment  of  tlie 
other,  such  non-])aym(Mit  shall  be  clearly  indicat(»d  upon 
such  receipt  so  issued,  and  tlie  i)ayment  of  tlie  one  shall 
in  no  way  affect  the  lien  or  obligation  of  the  unpaid  tax 
or  a.s8ossment,  but  each  shall  exist  and  be  onforceHble 
separately."  Section  2083,  C.  L.  C,  1921. 
Yours  very  truly. 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  SIDNEY  P.  (U)DSMA\. 

Assistant    Attornev  rjeiierni 
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170  FEED  LOT 

To  Moultou  Chambers,  Dec.  4,  1929. 

Chapter  144,  S.  L.  1929,  was  designed  for  the  purpose  of  pro- 
tecting range  sheep,  goats  and  cattle  from  predatory  animals, 
and  ''feed  lot"  probably  means  any  lot  or  pen  surrounded  by  a 
substantial  fence,  where  feed  for  the  stock  is  brought  in  from 
outside  the  enclosure. 

171  WORKMEN'S  COMPENSATION 

To  Industrial  Commission,  Dec.  11,  1929. 

The  right  to  compensation  for  injuries  under  the  Act,  is  barred  by  fail- 
ure of  injured  person  to  make  claim  within  six  months,  as  pro- 
vided by  statute. 

December  11,  1929. 

The  Industrial  Commission  of  Colorado, 
State  Office  Building, 
Denver,  Colorado. 

Dear  Sirs: 

Assuming  the  facts  as  given  in  your  recent  letter  and  the 
accompanying  affidavits  to  be  true,  and  as  follows,  to-wit:  That 
Robert  0.  Lockhard  was  injured  in  April,  1927,  and  taken  to  the 
Denver  General  Hospital  where  he  remained  for  a  period  of  over 
six  months  immediately  after  the  injury.  Being  a  bed  patient 
he  was  ordered  to  be  off  his  feet  and  in  bed  for  fifteen  months 
under  a  penalty  of  expulsion  from  said  hospital  if  the  said  order 
was  not  obeyed.  On  the  above  facts  you  have  asked  for  an 
opinion  as  to  whether  or  not  a  failure  to  file  a  claim  with  the 
Industrial  Commission  within  six  months  after  the  injury  would 
be  barred  by  the  Statute  of  Limitations. 

The  second  paragraph  of  Section  84  of  the  Workmen's  Com- 
pensation Act  of  Colorado  provides  : 

''The  commission  shall  have  jurisdiction  at  all  times 
to  hear  and  determine  and  make  findings  and  awards  on 
all  cases  of  injury  for  which  compensation  or  benefits  are 
provided  in  this  act.  The  right  to  compensation  and  ben- 
efits, as  provided  by  this  act  shall  be  barred  unless  with- 
in six  months  after  the  injury,  or  within  one  year  after 
death  resulting  therefrom,  a  notice  claiming  compensa- 
tion shall  be  filed  with  the  commission.  This  limitation 
shall  not  apply  to  any  claimant  to  whom  compensation 
has  been  paid." 

The  above  section  has  been  passed  upon  by  our  Supreme 
Court  in  Mercantile  Co.  v.  Fox,  77  Colo.  90,  92,  thus : 
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**The  claimant  was  barred  from  any  right  to  com- 
pensatioD,  not  having  filed  any  notice  claiming  compensa- 
tion within  six  months  after  the  injury,  unless  the  ques- 
tion of  waiver  or  estoppel  comes  in,  and  lead  to  the  con- 
trary result *  #  #  rpj^g  doctrine  of  equitable  es- 
toppel may  in  a  proper  case  be  invoked  to  prevent  a 
party  from  relying  upon  a  Statute  of  Limitations,  25  Cyc. 
1016. 

A  direct  approval  of  this  ruling  may  also  be  found  in  Indus- 
trial Commission  vs.  Hover,  82  Colo.  335,  and  London  Co.  v.  In- 
dustrial Comm.,  83  Colo.  252. 

The  first  paragraph  of  said  section  84  reads  as  follows: 

*     *     *     "If  no  such  notice  is  given  by  the 

employer,  as  required  by  this  act,  such  notue  may  he 
given  by  any  person.  Any  notice  required  to  be  filed 
by  an  injured,  or  if  deceased  by  his  defendants,  may  be 
made  and  filed  by  anyone  on  behalf  of  such  claimant 
and  shall  be  considered  as  done  by  such  claimant  if  not 
specifically  disclaimed  or  objected  to  by  such  claimant 
in  writing  filed  with  commission  within  a  reasonable 
time.*' 

As  Mr.  Lockhard  could  have  secured  the  services  of  some 
hospital  attache  to  communicate  with  the  outside  world  his 
friends  could  visit  him,  the  aid  of  messengers  secured,  his  friends 
in  the  hospital  (inmates)  could  have  used  the  telephone  in  his 
behalf,  and  agents  and  attorneys  were  admitted  while  compen- 
sation was  never  paid  him,  and  there  being  no  claim  that  the 
question  of  waiver  or  estoppel  has  come  in  by  any  act  of  the 
employer,  insurance  carrier  or  Industrial  Commission  we  are  of 
the  opinion  that  the  six  months  Statute  of  Limitations  would 
effectually  bar  the  claim. 

Yours  very  truly, 

KOBI<:UT  E.  WINBOURN, 
Attorney  General. 

ARTHUR  L.  OLSON, 
Assistant  Attorney  General. 

172  LIBRARY— Public 

To  S.  .->.    w  orley,  J)rei-!ul)er   11,  1029. 

The  location  of  tlie  free  county  library  authorized  by  Ch.  122, 
S.  L.  1929,  should  be  left  to  the  discretion  of  the  county  libran- 
board  after  it  is  established  ns  provided  by  the  net. 
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173  SCHOOLS 

To  R.  J.  McCuUough,  Dec.  16,  1929. 

Liability  insurance  on  school  busses. 

School  districts  are  not  compelled  or  authorized  to  carry  lia- 
bility insurance  on  school  busses. 

174  HIGHWAY  DEPARTMENT 

To  Maj.  L.  D.  Blauvelt,  Dec.  16,  1929. 

Allocation  of  3%  Gasoline  Tax  Fund. 

Under  Sec.  11,  par.  2,  Chap.  139,  of  the  1929  Gasoline  Tax 
Law,  the  State  HighAvay  Department  in  computing-  the  mileage 
of  State  Highways  in  the  several  counties  for  the  purpose  of  allo- 
cating to  the  counties  27%  of  the  tax,  should  not  include  in  such 
mileage  any  mileage  which  has  been  designated  by  the  Highway 
Department  for  the  application  of  the  3%  special  fund  for  con- 
struction and  maintenance. 

See  also  Opinion  of  Nov.  12,  1929 ;  Opinion  of  Nov.  27, 
1929. 

175  SCHOOLS 

To  M.  J.  McMillan,  Dec.  19,  1929. 

'' School  Nurse." 

County  commissioners  are  not  authorized  to  pay  ''school 
nurse"  from  county  funds. 

176  LIBERAL  CHURCH 

To  Charles  M.  Armstrong,  Dec.  19,  1929. 

Application  for  permit  for  sacramental  liquor. 

The  contemplated  uses  for  intoxicating  liquor  as  outlined  by  Bishop  Rice 
do  not  come  within  the  terms  of  Art.  XXII,  Colo.  Const.,  and 
Sec.  3715,  C.  L.  1921,  and  permit  should  be  denied  until  issues  is 
ordered  by  a  court  of  proper  jurisdiction. 

December  19,  1929. 
Hon.  Charles  M.  Armstrong, 
Secretary  of  State, 
Capitol  Building, 
Denver,  Colorado. 

In  re:  Application  of  Frank  H.  Rice  for  Sacramental  Witie 
Permit  for  The  Liberal  Church,  Inc. 

Dear  Sir : 

We  have  before  us  the  application  under  date  of  December 
5,  1929 ;  your  request  for  an  opinion  as  to  whether  you  should 
honor  this  application;  the  various  articles  of  incorporation  of 
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said  organization  as  are  matters  of  record  in  your  office  bearing 
reception  numbers  77154,  77326,  78317  and  79289:  the  former 
opinion  of  this  office  to  your  predecessor  under  date  of  May  22, 
1924,  on  this  same  subject ;  the  request  of  this  office  of  the  13th 
inst.,  addressed  to  Bishop  Frank  H.  Kice  for  any  regular  official 
publication  or  written  description  or  statement  of  the  particular 
service  in  which  sacramental  wine  is  used  by  The  Liberal  Church, 
Inc.;  also  his  reply  thereto  under  date  of  the  16th  inst.  in  which 
he  states,  in  part : 

''We  do  not  claim  to  know  the  truth  but  we  are 
seeking  the  truth.  Therefore  we  believe  that  it  is  our 
duty  and  our  constitutional  rights  to  have  intoxicating 
liquors  to  assist  us  in  this  direction,  and  we  know  that 
we  will  put  forth  every  legal  effort  possible  to  secure 
said  intoxicating  liquors." 

"In  having  intoxicating  liquor  to  consume  when  we 
are  reciting  and  meditating  over  what  of  the  Great  Un- 
known we  may  some  day  learn  for  the  benefit  of  man- 
kind, we  feel  that  we  can  think  more  clearly  and  that  we 
will  have  inspiration  to  cause  us  to  work  more  sincerely 
for  the  benefit  of  the  race." 

"We  believe  that  Life  is  for  living,  that  living  is 
growing,  that  growing  is  outgrowing;  that  'the  end  of 
life  is  growth,  and  that  the  end  of  growth  is  the  begin- 
ning of  death. '  Therefore  we  desire  to  prolong  life.  We 
think  we  know  enough  of  the  laws  of  the  universe, 
anatomy,  biology  and  psychology,  to  know  tliat  a  lim- 
ited amount  of  intoxicating  liquor  is  necessary  and  es- 
sential to  the  proper  conducting  of  our  religious  serv- 
ices." 

"We  believe  that  'Heaven'  is  a  way  and  not  a  goal, 
that  'Heaven'  and  'Hell'  have  no  legitimate  meanings 
today,  except  as  states  of  mind  independent  of  place; 
but  should  our  attempted  explorations  into  the  rnknown 
reveal  to  us  conditions  that  would  cause  us  to  believe  in 
any  ancient  or  modem  theological  religion,  or  any  kind 
of  heaven  or  hell,  we  will  then  feel  free  to  do  so,  and  then 
we  will  still  need  intoxicating  liquors  to  assist  us  in  in- 
vestigating, analvzing,  weighing  and  measuring  this  be- 
lief." 

"It  is  a  part  of  our  accepted  services  and  religious 
worship  that  our  qualified  ministers  have  lawful  use  of 
intoxicating  lifjuors  in  their  sincere  religious  search  for 
the  ultimate  truth  about  the  condition  commonly  termed 
(iod,  an<l  if  and  when  we  discover  the  ultimate  truth  we 
will  call  it  God,  and  then  we  will  no  lonjrer  need  intox- 
icating li(|Uors. " 
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From  the  printed  caption  of  the  stationery  of  The  Liberal 
Church,  Inc.,  we  note  that  Frank  H.  Rice  is  the  founder  of  that 
organization  and  therefore  recognize  Frank  H.  Rice  as  the  duly 
authorized  and  accredited  interpreter  and  expounder  of  the  doc- 
trines, tenets  and  usages  of  The  Liberal  Church,  Lie. 

In  our  opinion  the  contemplated  uses  of  intoxicating  liquor, 
as  outlined  by  Bishop  Frank  H.  Rice  as  quoted  above,  by  The  Lib- 
eral Church,  Inc.,  does  not  come  within  the  terms  of  Article  XXII 
of  the  Colorado  Constitution  and  Section  3715,  C.  L.  1921,  as  to  the 
sacramental  purposes  for  which  permits  for  the  use  of  intoxicat- 
ing liquors  may  be  issued  by  you. 

Webster's  New  International  Dictionary  says,  pertaining  to 
Sacraments : 

''The  three  chief  opinions  concerning  the  sacraments 
are :  a.  That  they  are  channels  by  which  divine  grace 
is  conferred  and  are  inherently  efficacious.  This  is  the 
view  of  the  Roman  Catholics,  of  the  members  of  the 
Eastern  Church,  and  of  many  in  the  Anglican  Com- 
munion, b.  That  they  are  seals  or  ratifications  of  a 
covenant  between  God  and  the  individual  soul.  This  is 
the  view  generally  held  by  Protestants,  c.  That  they 
are  signs  or  badges  of  a  Christian  profession  or  that  they 
are  simph'  visible  signs  or  symbols  of  something  invisible 
and  spiritual,  and  destitute  of  value  and  significance  if 
the  invisible  or  spiritual  reality  is  wanting." 

Our  opinion  is,  therefore,  that  you  should  deny  the  applica- 
tion of  Frank  II.  Riee  on  behalf  of  The  Liberal  Church,  Inc.,  for 
a  permit  to  use  intoxicating  liquors  for  sacramental  purposes,  un- 
til such  time  as  you  are  ordered  to  issue  such  permit  by  a  court 
of  proper  jurisdiction. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

177  PENITENTIARY 

To  Frank  S.  Hoag,  Dec.  19,  1929. 

Payment  of  bills  for  extra  guards  and  medical  services. 

When  prisoners  who  have  been  sentenced  to  the  penitentiary 
are  held  in  the  custody  of  .sheriff  in  county  jail,  at  the  request 
of  the  warden  of  the  penitentiarj^  the  expenses  attendant  on  such 
custody,  such  as  maintenance,  extra  guards,  medical  services,  etc., 
should  be  paid  by  the  Board  of  Corrections  as  expenses  of  the 
penitentiary.  See  opinion  to  Warden  Crawford,  Nov.  20.  1929. 
(Sec.  539,  C.  L.  1921.) 
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178  SALARIES 

To  J.  M.  Jackson,  Dec.  20,  1929. 

State  Tax  Commissioner. 

Mr.  Tucker  is  now  and  since  Nov.  25,  1929,  ha.s  been  a  duly 
appointed,  qualified  and  acting:  Commissioner,  and  the  State  Audi- 
tor is  justified  in  reco^nizinjr  him  as  such  and  payino^  his  salary. 

179  FEES  AND  SALARIES 

To  T.  H.  Har^reaves,  Dec.  23,  1929. 

County  Treasurer. 

Fee  of  1/2  of  1%  for  collection  of  Hail  Insurance  Indemity 
Tax. 

Since  Sec.  14,  Ch.  Ill,  S.  L.  1929,  does  not  state  specifically 
that  the  fee  is  to  be  received  by  the  treasurer  m  addition  to  his 
salary,  it  is  our  opinion  that  said  fee  is  an  emolument  of  tlie 
office* and  .should  ho  accounted  for.  (Ch.  Ill,  S.  L.  1929.) 

180  MUNICIPALITIES 

To  Harry  W.  Hartman,  Dec.  23,  1929. 

Neglig-ence  in  maintenance  of  jail. 

Municipalities  are  not  responsible  for  negligent  performance 
of  public  duties. 

McAuliffe  V.  Victor,  15  C.  A.  337,  339. 

181  CIVIL  SERVICE 

To  Civil  Servnce  Commission,  «Tan.  6,  1930. 

The  Commission  may  authorize  temporary  employment,  but  cannot  say 
who  the  appointee  may  be,     (Sec'y  Tax  Comm.) 

January  6,  1930. 
State  Civil  Service  Commission 
Capitol  Building 
Denver,  Colorado 

Dear  Madam  and  Gentlemen : 

Your  letter  of  the  27th  ult.  received.  You  request  an  opinion 
as  to  whether  or  not  your  ('omniission  has  the  right  to  disapprove 
a  provisional  appointment  inndo  by  a  department  head  in  the 
absence  of  an  eligi))b'  list.  We  assume  you  n'fcr  to  thr  rreont 
appointment  made  by  the  Colorado  Tax  Commi.ssion  of  Mr.  T.  W. 
Monell  as  its  secretary  and  tbat  there  was  no  eligible  list  from 
which  a  permanent  appoint mrnt  could  be  made. 

Sootions  7332  and  7333,  C.  L    1921.  a  1911  law,  provide,  in 

III  i-t       •!  ^    fi  illn  w  «i  • 
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**  Section  7332.  *The  (tax)  commission  is  authorized 
to  employ  a  secretary,     *     *     *.' 

** Section  7333.  '*  *  *  The  secretary  of  the 
commission  shall  keep  full  and  correct  minutes  of  all 
the  testimony  taken,  hearings  had  and  the  proceedings 
of  said  commission  and  shall  perform  such  other  duties 
as  may  be  required  by  said  commission. '  '  * 

Art.  XII,  Sec.  13,  of  the  Colorado  Constitution  and  Sec.  130, 
C.  L.  1921,  effective  in  1919,  provide,  inter  alia: 

*  *  In  cases  of  emergency  or  for  the  employment  of  an 
essentially  temporary  character,  the  commission  may 
authorize  temporary  employment  without  conipctUive 
test.''    (Italics  ours.) 

Our  Supreme  Court  has  never  passed  on  the  meaning  of  these 
words  of  the  constitution  which  are  underscored.  Their  mean- 
ing will  not  be  finally  determined  until  there  is  such  a  ruling  in 
a  proper  case.  However,  our  best  judgment  is  that  they  mean 
that  your  commission  may  authorize  a  temporary  appointment  in 
an  emergency  but  cannot  say  who  the  particular  appointee  may 
be. 

Our  Supreme  Court  has  said  that  a  provisional  appointee  is 
not  under  civil  service,  for  example : 

''In  a  series  of  cases,  beginning  with  Shinn  v.  People, 
59  Colo.  509, 149  Pac.  623,  this  court  has  consistently  held 
that  the  safeguards  and  provisions  of  the  civil  service 
laws  are  for  the  protection  only  of  those  who  have  taken 
an  examination  and  thereby  showed  the  necessary  qual- 
ifications, and  as  the  result  thereof  are  within  the  classi-  . 
fied  service.  The  other  cases  referred  to  are:  People, 
ex  rel.  v.  District  Court,  59  Colo.  582,  151  Pac.  1196 ;  Peo- 
ple, ex  rel.  Capp.,  61  Colo.  396,  402,  158  Pac.  143;  Sowers 
V.  Pitcher,  63  Colo.  139,  165  Pac.  253;  People  v.  Chew, 
67  Colo.  394,  179  Pac.  812 ;  Wilson  v.  People,  ex  rel.  71 
Colo.  456,  208  Pac.  479.  Cummings  is  not  within  the 
classified  service.  He  never  took  an  examination;  he 
was  only  a  temporary  or  provisionl  appointee." 

Civil  Service  Com.  v.  Cummings,  83  Colo.  379,  383. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
CHARLES  ROACH, 

Deputy  Attorney  General. 
SIDNEY  P.  GODSMAN, 
Assistant  Attornev  General. 
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182  INCORPORATED  TOWNS 

To  F.  A.  Falkenburg,  Jan.  7,  1930. 

Each  incorporated  town  is  required  to  elect  six  trustees  for 
the  term  of  two  years  on  the  first  Tuesday  of  April,  1930,  and 
every  two  years  thereafter.     (Ch.  180,  S.  L.  1929.) 

183  SCHOOLS 

To  Myrtle  E.  Jordan,  Jan.  7,  1930. 

Questions  of  residence  and  tuition  discussed.  (Sec.  8333,  C. 
L.  1921.) 

184  FEES  AND  SALARIES 

To  Pelton  &  Chutkow,  Jan.  15,  1930. 

Construction  of  Ch.  96,  S.  L.  1929. 

County  Salaries. 

The  dilemma  as  to  maximum  salary  of  clerk  of  county  court, 
provided  by  Ch.  96,  S.  L.  1929,  is  one  of  punctuation  only.  Punc- 
tuation should  divide  third  and  fourth  class  counties  into  divi- 
sions, A,  B  and  C ;  with  no  divisions  in  counties  of  the  fifth  class. 

185  PRISONERS 

To  William  Orthen,  Jan.  22,  1930. 

Transportation  of. 

Sec.  7882,  C.  L.  1921,  fixes  the  fee  ''for  transporting  insane 
and  or  other  prisoners,  besides  the  actual  expenses-  necessarily 
incurred."  Actual  expenses  necessarily  incurred  would  include 
only  the  railroad  fare  actually  incurred.  If  a  pass  in  the  posses- 
sion of  the  sherifi'  made  it  unnecessary  to  actually  incur  the  ex- 
pense of  a  ticket,  the  slierifF  should  not  present  to  the  county  for 
such  railroad  fare  as  he  did  not  actually  incur. 

186  SCHOOLS 

To  M.  L.  Youmans,  Jan.  23,  1930 

A  school  district  docs  not  lose  its  orfrani/.ation  or  imperil  its 
existence  hy  i)ayintr  tuition  and  transport injj  all  its  pupils  to  an 
adjoininjf  district. 

187  SCHOOLS 

To  Avery  1.  dearie,  .Jan.  Jii,  VJM). 

Members  of  Ilijrh  Seliool  Commit  n.  ..n-  lu.i  .iififltd  t(.  nay 
for  expense  of  attending  meetings. 

Leckenby  v.  The  Post  Co.,  65  Colo.  443,  447  Hud 
eitfd 
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188  COUNTY  OFFICERS 

To  T.  John  Payne,  Jan.  25,  1930. 
County  Clerk — Salary ; 
Commissioners — ^Fees ; 
Traveling-  expenses. 

Jackson  County  is  a  county  of  the  4th  class,  div.  C,  and  under  Sec.  7931 
the  county  clerk  would  be  entitled  to  a  salary  of  $1,600  per  year; 
but  in  Commissioners  v.  Straub,  the  Supreme  Court  held  that  such 
salary  must  be  paid  out  of  fees  collected  by  the  office;  if  not 
sufficient,  the  officer  would  not  receive  the  salary  designated. 
The  county  clerk  is  entitled  to  $5  per  day  while  acting  as  clerk 
of  the  board  of  county  commissioners,  and  there  is  no  authority 
of  law  to  further  compensate  such  clerk. 

County  commissioners  are  entitled  to  traveling  expenses  while  attend- 
ing a  state  convention  of  commissioners,  but  not  to  exceed 
15  cents  per  mile. 

January  25,  1930. 
Mr.  T.  John  Payne, 
C/o  County  Commissioners, 
Walden,  Colo. 

County  Clerk's  Salary — Fees 
County  Commissioners — Traveling  Expenses. 
Dear  Sir: 

Answering  your  verbal  inquiry  concerning  the  salary  of  your 
county  clerk,  wish  to  say  that  it  is  the  opinion  of  this  office  that 
for  the  purpose  of  determining  the  salary  of  your  county  clerk, 
Jackson  County  is  classified  as  a  fourth   class  county,   Division 

Section  7921,  Comi)iled  Laws,  1921,  states: 

' '  Tliat  for  the  purpose  of  providing  for  and  regulat- 
ing the  compensation  of  clerks  of  the  district  court, 
county  sheriffs,  county  clerks,  'county  treasure-rs  and 
county  assessors  and  their  deputies  and  assistants,  but  of 
no  other  county  officers,  the  several  counties  of  the  state 
shall  be  classified  with  reference  to  population  and  di- 
vided into  five  classes  as  follows :'' 

*  *     *     * 

''Archuleta  and  Jackson  shall  be  counties  of  the 
fourth  class.  Division  "C." 

*  #     *     * 

Section  7931  then  specifies  what  salary  shall  be  paid  to 
county  clerks  of  the  different  counties.    It  is  as  foUows : 

''The  county  clerks  in  the  several  counties  of  this 
state  shall  receive  as  their  compensation  for  their  serv- 
ices rendered,  an  annual  salary  to  be  paid  monthly  out 
of  the  general  county  fund  and  not  otherwise,     *     *     * 
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in  Division  "C"  of  counties  of  the  fourth  class,  sixteen 
hundred  dollars,     *     *     *." 

However,  the  Supreme  Court  in  County  Commissioners  vs. 
Straub,  75  Colo.  495,  in  construing  a  statute  similar  to  Section 
7931  above  cited,  held  that  the  salary  could  not  be  paid  out  of  the 
general  fund,  but  must  be  paid  out  of  fees  collected  by  the  office 
with  the  consequent  result  that  if  the  fees  were  not  sufficient  to 
pay  the  salary  the  officer  would  not  receive  this  salary  designated. 
Such  is  the  law  at  the  present  time  as  this  office  views  it. 

Your  county  clerk  while  acting  as  clerk  of  the  board  is  en- 
titled to  five  dollars  per  day  while  so  acting.  We  know  of  no 
authority  authorizing  your  board  to  further  compensate  the  clerk 
regardless  of  a  desire  to  do  so. 

Concerning  the  question  of  the  payment  of  traveling  expenses 
of  county  commissioners  in  attending  a  state  convention  of  coun- 
ty commissioners  in  Colorado,  this  office  on  February  2,  1928,  to 
H.  F.  Kiesel,  Boulder,  Colorado,  rendered  an  opinion  to  the  ef- 
fect that  county  commissioners  were  entitled  to  traveling  expenses 
in  matters  of  this  kind,  but  not  to  exceed  fifteen  cents  per  mile. 

Yours  very  truly, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  E.  J.  PLUNKETT, 
Assistant  Attorney  General. 

189  INSURANCE 
To  Hon.  Jackson  Cochrane,  Jan.  27,  1930. 

A  company  ceded  insurance  cannot  claim  the  exemption  of 
the  ceding  compaiiv  from  the  p.-n'mcnt  of  taxes,  under  See.  2480, 
C.  L.  192J. 

190  HIGHWAY  DEPARTMENT 

To  L.  1).  HIauv.'lt,  Jan.  28,  VXii). 

Tlie  Highway  Department  is  not  liable  for  damages  sustained 
by  Pul)lic  Service  Company  for  change  in  its  lines  to  conform  to 
nrvv  lii'/liuMv  prnjoct. 

191  HIGHWAY  DEPARTMENT 
To  Ij.  1).  Blauvelt.  Feb.  3,  1930. 

It  is  not  necessary  that  specific  mention  should  be  made  in 
tli»'  contract  to  the  paragraph  of  the  specifications  which  has 
reference  to  "failure  to  complete  work  on  time,**  since  the  speci- 
fications are  uuide  ]>art  of  the  contract  by  reference. 

Nor  is  it  necessary  that  referenee  should  bo  made  to  the  para- 
graph referred  to  in  tl»e  bond,  as  the  bond  is  conditioned  upon 
the  faithful  yx-rrnrTiiaTw.'  of  fho  ('(Mifrncf 
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192  BUILDING  AND  LOAN 

To  Byron  L.  Miller,  Feb.  5,  1930. 

When  a  foreign  building"  and  loan  association  puts  up  securi- 
ties under  Section  2806,  C.  L.  1921,  as  a  prerequisite  to  doing 
business  in  this  state  and  later  formed  a  Colorado  association  to 
take  over  all  its  Colorado  business,  the  Colorado  company  is  in 
the  position  of  a  reinsurer  and  therefore  the  securities  so  placed 
with  the  building  and  loan  department  of  this  state  should  remain 
with  the  department  even  though  the  foreign  association  quit  do- 
ing business  in  this  state  after  such  transfer. 

193  SALARIES — Clerk  County  Court 

To  Hon.  William  Mellen,  Feb.  7,  1930. 

Counties  of  fifth  class. 
Construction  of  Ch.  96,  S.  L.  1929. 

Hon.  Wm.  Mellen,  February  7,  1930. 

County  Judge, 

Cripple  Creek,  Colorado. 

Dear  Judge : 

Your  recent  letter  received.  You  ask  our  opinion  as  to  the 
maximum  salary  of  clerks  of  the  County  Court  in  counties  of  the 
fifth  class. 

In  our  opinion  Chapter  96,  S.  L.  C.  1929,  fixed  this  maximum 
salary  at  $750.00  per  annum.  The  dilemma  in  reading  this  1929 
Act  arises,  we  think,  in  a  mistake  in  punctuation.  In  the  classifi- 
cation of  counties  for  salary  purposes  in  Colorado,  we  have  divi- 
sions ' '  A, ' ' ' '  B  "  and  ' '  C  "  in  both  counties  of  the  third  and  fourth 
class,  but  no  such  divisions  in  counties  of  the  fifth  class. 

As  said  Chapter  96  was  introduced  into  the  legislature  it  was 
punctuated  to  conform  to  the  above  classification,  but  before  the 
bill  was  finally  passed,  a  mistake  in  punctuation  crept  in.  How- 
ever, it  is  our  opinion  that  the  correct  punctuation  must  be  read 
into  the  Act  to  give  the  same  meaning  as  a  whole. 

Beginning  at  the  bottom  of  page  351,  S.  L.  C.  1929,  there 
should  be  a  comma  instead  of  a  semi-colon,  and  a  semi-colon  fol- 
lowing the  division  "A"  at  the  top  of  page  352,  and  a  comma 
in  place  of  the  semi-colon  after  the  words  ' '  of  the  third  class ' '  in 
the  second  line  of  that  page,  and  a  comma  after  the  words  **  divi- 
sion 'B,'  "  and  so  on  through  these  items  so  listed. 

This  punctuation  will  leave  counties  of  the  fifth  class  without 
any  division  which  is  as  it  should  be. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 
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194  TAX  DEEDS 

To  Colorado  Tax  Commission,  Feb.  10,  1930. 

Variance  or  difference  in  description  between  treasmcr  > 
deed  and  assessment  roll. 

Second  or  correction  deed  cannot  be  made  to  correct  error 
other  than  a  typographical  error. 

The  treasurer  should  hold  the  purchaser  harmless  by  paying 
the  purchaser  the  amount  of  principal  and  interest  at  8%  as  pro- 
vided by  Sec.  7444,  C.  L.  1921.  When  this  is  done  the  treasurer 
may  then  i-cadvci-tise  mikI  ivsell  for  all  the  taxes  past  due. 

195  SALARIES 

To  E.  C.  Peabody,  Feb.  10,  1930. 

The  county  clerk  of  Summit  County  is  dependent  upon  his 
fees  for  his  salary,  which  cannot  be  paid  out  of  the  General  Fund. 
Commrs.  v.  Straub,  7;"3  Colo.  495. 

The  county  clerk  gets  no  extra  compensation  for  making  ab- 
stracts, but  shall  reeeive  $r).00  per  day  for  each  day  actually  em- 
ployed as  elerk  of  tli<*  board  of  ecuuity  commissioners. 

196  VACANCY  IN  OFFICE 
To  John  H.  White,  Feb.  14,  1930. 

County  Commissioner. 

A  county  commissioner  appointed  by  the  Governor  to  fill  a  vacancy  shall 
hold  office  only  until  the  next  election  and  until  the  one  elected 
shall  have  qualified. 

February  14,  1930. 
Mr.  John  H.  White, 
Teller  County, 
Cripple  Creek,  Colo. 

Dear  Sir : 

Your  letter  of  the  8th  inst.,  received  and  in  reply  will  say  that 
Aitii'le  14,  Section  !>.  of  the  Colorado  Constitution  provides: 

*"in  ease  of  a  vacancy  occurring  in  the  office  of 
eounty  eommissioner,  the  jr<^)vernor  shall  fdl  the  same  by 
appointment  ;  and  in  case  of  a  vacancy  in  any  other 
county  ofiice,  or  in  any  precinct  oftiee,  the  board  of 
eounty  commissioners  shall  lill  the  same  by  appointment; 
and  the  person  appointed  shall  hold  the  oflice  until  the 
next  general  election,  or  until  the  v.hmucv  be  filled  by 
election  accordinf?  to  law." 

Section  7820,  C.  L.  C.  1921,  provides: 

''Section  307.  Any  of  the  said  officers  that  may  be 
electe<I   or  appointed   t<»  fill   vacancies  may   cpialify  and 
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enter  upon  the  duties  of  their  office  immediately  there- 
after, and  if  elected  they  may  hold  the  same  during  the 
unexpired  term  for  which  they  were  elected,  and  until 
their  successors  are  elected  and  qualified,  but  if  ap- 
pointed they  shall  hold  the  same  only  until  their  succes- 
sors are  elected  and  qualified." 

We  are  of  the  opinion  therefore  that  a  county  commissioner 
appointed  by  the  Governor  to  fill  the  vacancy  shall  hold  office  only 
until  the  next  election,  and  as  soon  thereafter  as  the  one  elected 
has  qualified,  that  is,  as  soon  as  the  results  of  the  next  election 
are  known  and  the  next  commissioner  is  thereby  determined,  he 
may  immediately  qualify  and  assume  the  office. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
SIDNEY  P.  GODSMAN, 

Assistant  Attorney  General. 

197  TAX  SALE  CERTIFICATES 

To  A.  Mitchell,  Feb.  14,  1930. 

Refund  on. 

No  refund  should  be  made  voluntarily  to  a  tax  certificate  holder  be- 
cause of  possible  mistake  in  assessment,  until  a  court  of  com- 
petent jurisdiction  has  directed  such  refund  to  be  made. 

February  14,  193U. 
Mr.  A.  Michell, 
County  Commissioner, 
AVashington  County, 
Akron,  Colorado. 

Dear  Sir : 

Your  recent  request  received  in  which  you  ask  whether  you 
should  refund  voluntarilj^  upon  the  petition  of  a  holder  of  a  tax 
sale  certificate  on  a  quarter  section  of  land  described  as  such, 
when  there  might  be  some  question  as  to  whether  or  not  the  land 
should  have  been  assessed  as  town  lots  individually  instead  of  as 
land. 

C.  L.  C.  provide  as  follows : 

Section  7447,  passed  in  1902.  ''Each  county  is  re- 
sponsible to  the  state  for  the  full  amount  of  tax  levied 
for  state  purposes,  excepting  such  amounts  as  are  certi- 
fied to  be  unavailable,  double  or  erroneous  assessments, 
as  provided  in  this  act,  and  in  all  cases  where  any  person 
shall  pay  any  tax,  interest  or  cost,  or  any  portion  thereof, 
that  shall  thereafter  be  found  to  be  erroneous  or  illegal. 
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whether  the  same  be  owing  to  erroneous  assessment,  to 
improper  or  irregular  levying  of  the  tax,  or  clerical  or 
other  errors  or  irregularities,  the  board  of  county  com- 
niiss.ioners  shall  refund  tlie  same  without  abatement  or 
discount  to  the  taxpayer." 

Section  7460,  passed  in  1913.  *'No  abatement,  re- 
bate or  refund  of  taxes  shall  be  allowed  by  the  county 
commissioners,  unless  a  hearing  shall  be  had  thereon  and 
a  notice  of  such  hearing  and  an  opportunity  to  be  pres- 
ent being  first  given  to  the  assessor,  and  in  case  any 
abatement,  rebate  or  refund  of  taxes  shall  be  recom- 
mended by  said  county  commissioners,  they  shall  certify 
to  the  Colorado  Tax  Commission  their  findings,  giving  the 
amount  of  such  abatement,  rebate  or  refund,  and  their 
reasons  therefor,  and  such  abatement,  rebate  or  refund 
shall  become  effective  upon  the  endorsement  thereon  of 
the  approval  of  the  Colorado  Tax  Commission  and 
in  ease  tlie  said  Colorado  Tax  Commission  shall  disap- 
prove the  recommendations  of  the  county  commissioners, 
they  shall  endorse  their  disapproval  thereon  and  return 
it  to  the  county  commissioners  Avith  a  statement  of  their 
reasons  therefor  and  no  abatement,  rebate  or  refund  of 
taxes  shall  be  allowed  bj^  the  said  board  of  county  com- 
missioners if  the  application  is  disapproved  by  the  said 
Colorado  Tax  Commission/* 

Our  Appellate  Court,  in  the  case  of  Clear  Creek  County  v. 
Tingling,  14  Colo.  App.  449,  page  453,  lays  down  the  fundamental 
principle  that: 

"Public  policy  requires  that  all  presumptions  should 
be  in  favor  of  the  legality  of  an  assessment ;  and  the  bur- 
den is  upon  him  who  assails  it  to  show  its  illegality." 

The  Supreme  Court,  considering  the  two  secti(»ns  above 
quoted,  in  the  case  of  First  National  Bank  v.  Patterson.  65  Colo. 
166,  pages  175-176,  said: 

"So  it  becomes  necessary  to  (ietrrmnir  inc  nicci  m 
the  new  section  on  the  old  section.  We  are  of  the  opin- 
ion that  it  does  not  substantially  nlTeet  the  continued  ex- 
istence of  the  right  conferred  upon  the  taxprtver  to  re- 
cover from  the  county  an  illegal  or  erroneous  tax  he  has 
paid.  It  may  be  conceded  that  the  new  section  ])rohibit8 
any  voluntary  refunding  of  taxes  by  the  county  board  of 
commissioners,  save  in  instances  having  the  approval  of 
the  State  Tax  Commission.  Hut  tliis  in  no  sense  takes 
away  the  right  of  the  tax|)ayer  given  by  the  old  statute 
to  sue.    The  true   nioiMinL''  of  si'rfi(m   .'T.'in   is   tr»   iiininvsi-   n 


Attorney  GENERAii  of  Colorado  149 

liability  upon  the  county  in  favor  of  a  taxpayer  who 
pays  an  illeg-al  or  erroneous  tax,  and  a  corresponding 
duty  upon  the  commissioners,  as  agents  of  such  county, 
to  refund  the  same.  The  effect  of  the  new  section  in  no- 
wise removes  that  liability,  or  deprives  the  taxpayer  of 
his  right  to  maintain  a  suit  therefor,  but  only  takes  away 
the  right  of  the  commissioners,  without  first  obtaining 
the  approval  of  the  Tax  Commission,  to  refund  the  tax 
until  it  is  'found'  by  judgment  of  a  court  of  competent 
jurisdiction  that  the  tax  is  erroneous  or  illegal,  establish- 
ing the  liability  of  the  county.  In  other  words,  without 
the  approval  of  the  Tax  Commission,  it  may  not  be 
'found,'  except  by  judgment  of  a  court  that  the  tax  is 
illegal  or  erroneous." 

We  are  of  the  opinion,  therefore,  that  no  refund  should  be 
made,  in  the  instance  you  propound  to  a  tax  certificate  holder  by 
assignment  from  the  county,  untO.  a  court  of  competent  jurisdic- 
tion has  directed  such  refund  to  be  made.  The  holder  of  such 
tax  certificate,  by  assignment  from  the  county,  might  never  suc- 
cessfully assail  in  court  the  legality  of  the  assessment  on  which 
this  certificate  is  based. 

Yours  very  truly, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

198  COAL  MINES 

To  James  Dalrymple,  Feb.  15,  1930. 

Liability  for  coal  tax. 

The  owner  of  land  is  not  liable  where  lessee  fails  to  pay  the 
coal  tax  provided  by  subdivision  (b)  Sec.  3605,  C.  L.  1921. 

199  HIGHWAY  DEPARTMENT 

To  Major  Blauvelt,  Feb.  18,  1930. 

Damages  to  car  and  stock. 

The  Highway  Department  has  no  authority  to  pay  money 
from  the  Highway  Fund  in  settlement  of  damages.  The  relief, 
if  any,  to  which  the  claimant  is  entitled  should  be  obtained  by  ap- 
plication to  the  legislature.     (Two  opinions.) 
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200  MILITARY  DEPARTMEKT 

To  Horace  F.  Phelps,  Feb.  19,  1930. 
Expenditures  by  Military  Board. 

The  Adjutant  General  has  no  authority  to  oppose  effectively  expenditures 
authorized  by  the  Military  Board. 

Sec.  204,  C.  L.  1921  provides  that  he  shall  attest  all  vouchers,  but  this 
is  purely  a  ministerial  duty  which  he  must  perform  when  vouch- 
ers are  approved  by  the  majority  of  the  Board. 

February  19,  1930. 
Hon.  Horace  F.  Phelps,  Chairman, 
Military  Affairs  Investigating" 
Committee,  27th  General  Assembly, 
E.  &  C.  Building, 
Denver,  Colorado. 

Dear  Sir : 

Replying  to  your  letter  of  January  14,  will  answer  the  ques- 
tions therein  asked  in  the  order  presented : 

First:  In  our  opinion  the  Adjutant  General  has  no  autliority 
which  would  enable  him  to  effectively  oppose  expenditures  of  the 
classes  mentioned.  This  officer  is  a  member  of  the  Military  Board, 
consisting  of  five  members.  His  vote  lias  no  more  or  no  less 
weight  than  that  of  the  other  members  of  the  board  and  the  ma- 
jority rules.  True,  Section  204,  C.  L.  1921,  provides  that  hv  shall 
attest  all  vouchers,  but  this  is  a  purely  ministerial  duty  which  hv 
must  perform,  regardless  of  his  personal  feeling  or  judgment 
when  vouchers  are  approved  by  the  majority  of  the  board. 

In  this  connection  we  desire  to  call  your  attention  to  the  fact 
that  the  authority  of  the  Military  Board  to  pjiss  upon  expendi- 
tures and  purchases  of  the  military  department  is  «;ranted  by 
statute  and  is  not  a  constitutional  provision,  therefore  it  can  be 
changed  by  the  General  Assembly  at  any  time  it  may  see  fit,  and 
the  power  to  approve  or  disapprove  of  proposed  expenditures 
placed  in  the  hands  of  one  or  more  officers. 

Second:  The  provision  requiring  all  officers  of  the  National 
Guard  to  pass  a  satisfactory  examination  before  appointment  and 
commission  is  already  in  effect,  under  the  federal  statutes  and 
national  guard  regulations.  While  strictly  speaking  officers  are 
not  required  to  take  an  examination  before  being  commissioned, 
they  are  required  to  take  such  an  examination  within  a  reason- 
able time  thereafter  or  else  lose  their  federal  recognition  aud 
hence  commissions.     The  Colorado  statute  now  provides  f Section 

188): 

«<•     •     •     ^u  offieors  shall  be  appointed  and  eom 
missioned  by  the  gf»v.riir>r  in  tlu'lr  respective  commands 
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upon  the  recommendation  of  the  commanding  officer 
thereof,  provided  that  all  officers  will  be  appointed  and 
commissioned  as  provided  for  by  war  department  orders 
or  national  guard  regulations.  *  *  *  They  shall  be 
allowed  a  reasonable  length  of  time  from  the  date  of 
such  letter  in  which  to  prepare  for  an  examination.  *  *  *  " 

This  statute  has  not  been  passed  upon  by  our  courts  but  if 
the  provision  that  all  officers  shall  be  appointed  by  the  governor 
upon  recommendation  of  the  commanding  officer  is  constitutional, 
we  can  see  no  valid  reason  why  the  power  of  making  recommenda- 
tions could  not  be  taken  from  the  commanding  officer  and  placed 
in  the  hands  of  the  Military  Board. 

Third:  Promotions  are  essentially  an  appointment  to  a  new 
office  and  the  answer  to  the  second  question  applies  to  promo- 
tions as  well  as  original  appointments.  In  our  opinion  the  rec- 
ommendation of  the  commanding  officer  must  be  made  and  a  sat- 
isfactory examination  passed  within  a  reasonable  time  thereafter 
for  promotion  as  well  as  any  other  appointment.  A  statute  pro- 
viding for  promotion  only  upon  recommendation  of  the  Military 
Board  without  requiring  an  examination  and  compliance  with  war 
department  orders  or  national  guard  regulations  would  violate  the 
Federal  Act. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  FRED  A.  HARRISON, 

Assistant  Attorney  General. 

201  ELECTION  OF  OFFICERS 
To  C.  G.  Pierce,  Feb.  19,  1930. 

In  incorporated  towns,  Construction  of  Ch.  180,  S.  L.  1929. 

Which  provides  that  on  the  first  Tuesday  in  April,  1930,  and 
on  the  first  Tuesday  in  April  every  two  years  thereafter,  there 
shall  be  elected  a  mayor,  and  six  trustees  for  the  term  of  two 
years,  and  legislates  out  of  office  the  holdover  trustees  under  the 
prior  law.    (Sec.  9061,  C.  L.  1921.) 

202  AGRICULTURAL  COLLEGE 

To  Dr.  Charles  A.  Lory,  Feb.  21,  1930. 

Liability  for  damage  to  stock  by  poison  distributed  for  rodent 
control. 

No  officer  or  agent  of  the  Board  of  Agriculture  would  be  lia- 
ble for  damages  done  to  stock  merely  because  such  agent  sold 
such  poisons  to  land  owners  or  others  entitled  under  Sec.  9,  Ch. 
153,  S.  L.  1927. 
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Section  16  of  said  chapter  expressly  authorizes  such  sales  and 
any  damage  to  stock  from  the  use  of  such  poison  would  not  be  a 
natural  result  of  the  sale.  Any  damage  resulting  would  arise 
from  the  negligent  use  of  the  poison  and  not  from  the  sale  thereof. 

203  STATE  ENGINEER 
To  M.  C.  Hinderlider,  Feb.  21,  1930. 

Deputy  Water  Commissioner,  Salary  when  Commissioner  is 
absent. 

The  Deputy  Water  Commissioner  is  entitled  only  to  the  salary 
or  per  diem  fixed  by  statute  for  the  deputy.  The  Water  Commis- 
sioner continues  to  be  commissioner  even  though  he  be  upon  an 
extended  vacation  without  pay. 

204  COAL  MINE  INSPECTION  FUND 
To  Frank  E.  Gove,  J^eb.  21,  1930. 

Interest  on. 

Interest  earned  by  the  Coal  Mine  Inspection  Fiuid  when  on  de- 
posit in  banks  should  be  credited  to  the  General  Revenue  Fund 
rather  than  to  said  Inspection  Fund.  (Ch.  134,  S.  L.  1925,  Ch. 
199,  S.  L.  1927,  Sec.  67,  C.  L.  1921.) 

205  INSURANCE  COMMISSIONER 

To  Jackson  Cochrane,  Feb.  21,  1930. 

Phoenix  Mutual  Life  Co. 

The  premium  tax  provided  for  by  Sec.  2486,  C.  L.  1921  cannot 
be  collected  from  an  insurance  company  which  ha^^  withdrawn 
from  the  state  and  has  ceased  to  do  bnsiTU'ss  th«*r('iii. 

206  ELECTION 

To  G.  B.  Donell,  Feb.  24,  1930. 

Chapter  180,  S.  L.  1929,  providing  for  election  of  mayor  and 
six  trustees  in  incorporated  towns,  every  two  years  beginning  in 
April,  1930.  (Construed.) 

207  HIGHWAY  DEPARTMENT 

To  Charles  K.  babin,  Feb.  25,  1930. 

Liability  for  claims  for  damage  to  person  or  property. 

No  provision  is  made  by  statute  for  payment  of  State  High- 
way Department  of  claims  for  damage  to  person  or  property. 
Such  <'laini  is  a  iiuittrr  f(»r  tiie  courts  or  the  legislature 
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208  PENITENTIARY 

To  Colorado  Board  of  Corrections,  Feb.  26,  1930. 

Control  of  Funds  deposited  to  credit  of  convict. 

If  a  convict  makes  any  person  his  agent  to  care  for  such 
funds,  he  has  the  right  to  do  so.  If  he  makes  no  such  disposi- 
tion and  the  warden  has  to  take  possession  of  such  funds  of  the 
convict,  such  custody  would  give  him  authority  over  the  expen- 
diture of  such  money  only  so  far  as  not  to  permit  such  funds  to 
be  used  in  any  way  detrimental  to  the  institution.  (Art.  2,  Sec.  9, 
Colo.  Const.) 

209  BOARD  OF  CORRECTIONS 

To  F.  S.  Hoag,  Secretary,  Feb.  26,  1930. 

Reports — to  Governor. 

Under  Sec.  542,  C.  L.  1921,  provides  that  biennially,  on  or  be- 
fore Dec.  15,  preceding  the  convening  of  the  general  assembly,  the 
officers  of  the  several  institutions  under  the  jurisdiction  of  the 
Colorado  Board  of  Corrections,  and  the  board  shall  transmit  to  the 
Governor  a  report  made  up  to  the  close  of  the  month  of  Novem- 
ber next  preceding,  etc. 

The  change  in  the  fiscal  year  does  not  change  the  time  for 
the  filing  of  such  reports. 

210  SALARIES 

To  I.  W.  Northrup,  Feb.  26,  1930. 

Undersheriff,  fourth  class  B  counties. 

Section  7927,  C.  L.  1921,  fixes  the  salaries  of  sheriffs  and 
undersheriffs  in  first  class  counties,  and  in  divisions  A  and  B  of 
second  class  counties;  in  all  other  counties,  including  Kiowa,  the 
statute  provides  that  the  undersheriff  and  deputy  sheriff  shall  be 
paid  a  salary  fixed  by  the  sheriff  and  approved  by  the  county 
commissioners. 

211  STATE  FAIR  COMMISSION 

To  J.  T.  Tobin,  Feb.  27,  1930. 

State  Fair  Commission  has  no  legal  authority  to  contract  with 
a  bond  house  to  borrow  $40,000  secured  by  a  pledge  of  antici- 
pated revenues.    (Sees.  477,  478,  C.  L.  1921,  Chap.  182,  S.  L.  1927.) 

212  BARBERS  EXAMINING  BOARD 

To  R.  W.  Lichtenheld,  Feb.  28,  1930. 

Apprentices  employed  in  State  Institutions 

Under  Sec.  4747,  as  amended  in  1929,  the  Barbers  Examining 
Board  would  not  be  permitted  to  issue  a  license  to  an  apprentice 
unless  he  was  going  to  work  in  a  barber  shop  wherein  a  regularly 
licensed  barber  is  employed. 
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213  ELECTIONS— Incorporated  Towns 
To  L.  R.  Thomas,  March  4,  1930. 

CoiLstruction  of  Ch.  180,  S.  L.  1929. 

The  Act  of  1929  legislates  out  of  office  the  town  trustees  here- 
tofore elected  for  terms  extending  beyond  April,  1930.  Such  leg- 
islation has  been  specifically  approved  by  our  Supreme  Court  in 
In  Re :   Senate  Resolution,  etc.,  12  Colo.  339. 

214  SCHOOLS 

To  J.  J.  Sylvester,  March  4,  1930. 

School  districts  should  not  acquire  shares  of  stock  in  farm- 
ers co-operative  oil  company,  by  purchase,  by  gift  or  otherwise. 
(Art.  XI,  Sec.  2,  Colo.  Const.) 

215  ELECTIONS— Town 

To  E.  C.  Peabody,  March  4,  1930. 

Omission  of. 

Omitting  the  holding  of  elections  in  incorporated  towns,  dis- 
cussed, but  not  favored.  (Sec.  9061,  C.  L.  1921,  Chap.  180,  S.  L. 
1929.) 

216  MORTGAGES  AND  TRUST  DEEDS 
To  John  S.  Boggs,  March  5,  1930. 

Redemption  from  sale  under — no  change  in  time. 

Sees.  5055  and  5951,  C.  L.  1921  are  not  repealed  by  Ch.  151.  S.  L.  1929. 
so  that  in  no  case  of  sale  under  foreclosure  would  a  sheriff's  deed 
or  a  public  trustee's  deed  issue  before  the  nine  months  after 
date  of  sale  have  expired. 

Ch.  151,  S.  L.  1929,  seems  only  to  have  changed  the  right  of  lienors 
of  record  to  redeem  after  6  months  under  the  new  law  instead 
of  before  6  months  from  the  date  of  sale  under  the  old  law.  and 
does  not  seem  to  have  affected  the  judgment  creditor's  three 
months'  period  of  redemption. 

March  5,  1930. 
Mr.  John  S.  Bogjrs 
County  Treasurer 
Burlington,  Colorado 

Dear  Sir: 

Your  recent  letter  received.  You  ask.  Does  the  redemption 
of  land  from  a  sale  under  a  mortpajje  or  trust  deed,  which  is 
executed  prior  to  the  enactment  of  Chapter  151,  Session  Laws  of 
1929,  carry  a  nine  months'  redemption  period  as  provided  in  See- 
tionfl  5055  and  5951,  C.  L.  1921. 

In  our  oj)inion  Sections  5055  and  5951  are  not  repealed  by 
Chapter  151,  Session  Laws  of  1929,  so  that  in  no  instance  of  the 
Halo  in  foreclosure  wf»iild   n   <)i»'T*ifT'^  .]-..wl  r^r  ,x  public  trustee's 
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deed  issue  before  the  nine  months  have  expired  after  date  of  the 
sale.  Said  Chapter  151  seems  only  to  have  changed  the  right  of 
lienors  of  record  to  redeem  after  six  months  under  the  new  law 
instead  of  before  six  months  from  the  date  of  sale  under  the  old 
law,  but  does  not  seem  to  have  affected  the  judgment  creditor's 
three  months'  period  of  redemption. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  SIDNEY  P.  GODSMAN, 
Assistant  Attorney  General. 

217  COUNTY  ASSESSOR 

To  George  McGee,  March  6,  1930. 

Compensation  of  Deputy. 

A  county  assessor  may  employ  a  deputy  and  pay  such  deputy- 
out  of  his  personal  funds  and  in  such  case  it  is  not  necessary  to 
have  the  permission  or  approval  of  the  county  commissioners. 

There  is  no  provision  of  law  requiring  the  bond  of  such  dep- 
uty running  to  the  People  of  the  State,  but  if  the  assessor  thinks 
such  bond  advisable,  it  would  be  proper  to  have  the  bond  of  such 
deputy  run  to  himself  as  assessor.     (Sec.  7940,  C.  L.  1921.) 

218  INSURANCE—Group 

To  F.  J.  Rheinhard,  March  7,  1930. 

Elective  Officers. 

Elective  officers  are  not  employes  within  the  meaning  of  Ch.  110,  S.  L. 
1929,  which  authorizes  cities,  counties,  incorporated  towns  and 
school  districts  to  insure  their  employes  under  group  insurance. 

March  7,  1930. 
Mr.  Frank  J.  Rheinhard 
Equitable  Life  Assurance  Society 
of  the  United  States 
620  Security  Building 
Denver,  Colorado 

Dear  Sir: 

You  have  verbally  requested  an  expression  of  opinion  from 
this  office  as  to  whether  or  not  elective  officers  are  employees 
within  the  meaning  of  Chapter  110,  S.  L.  1929,  which  authorizes 
counties,  cities,  incorporated  to-wns  and  school  districts  and  other 
political  subdivisions  of  the  state  to  insure  their  employees  under 
group  insurance  policies. 

I  must  advise  you  that  the  courts  have  always  drawn  a  clear 
distinction  between  public  officers   and  public   employees;   and 
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since  neither  the  title  to  this  chapter  nor  the  text  of  the  act 
itself  speaks  of  public  officers  but  only  of  public  employees,  J 
am  clearly  of  the  opinion  that  public  officers  as  distinpruished 
from  public  employees  are  excluded  from  the  provisions  of  thiu 
statute.  Moreover,  Section  30  of  Article  V  of  the  State  Consti- 
tution pro\ades  that  no  law  shall  extend  the  term  of  any  public 
officer  or  increase  or  diminish  his  salary  or  emolument  after  his 
election  or  appointment.  If  a  political  subdivision  should  take 
out  insurance  in  behalf  of  a  public  officer  after  his  election  or 
appointment  this  would  probably  be  considered  as  an  increase 
in  the  emolument  of  his  office.  So  for  this  additional  reason 
this  new  act  could  not  apply  to  public  officers  elected  or  ap- 
pointed prior  to  its  passage.  But  the  first  reason  above  assigned, 
viz.,  that  a  public  officer  is  not  a  public  employee,  is,  in  my  opin- 
ion, conclusive  against  the  right  of  tlie  political  subdivision  to 
carry  insurance  in  his  behalf. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 

By  CHARLES  ROACH, 
Deputy  Attorney  General. 


219  SCHOOLS 

To  Charles  J.  Southard,  March  11,  11)30. 

Thr  power  of  a  second  class  district  to  i>urchase  real  estate 
without  a  vote  of  the  electors,  discussed.  Sees.  5955.  s:')24,  >^3.33. 
8380,  8381,  C.  L.  1921.) 

220  INSURANCE 

To  Jackson  Cochrane,  March  13,  1930. 

1.  On  lives  of  Minors. 

2.  Endowment  contracts. 

1.  Lisurance  on  lives  of  minor  children  is  absolutely  pro- 
hibited unless  applied  for  by  and  issued  to  the  natural  parents. 

2.  Endowment  contracts  which  contain  provisions  for  tho 
return  of  premiums  paid,  with  4%  interest,  in  the  event  the  con- 
tract holder  should  die  before  reaching  a  designated  age,  are  not 
insurance  contracts  within  the  meaning  of  Sec.  1  (b),  Ch.  99,  S.  Ti. 
1913,  and  thi'refore  may  bo  sold  to  minors  under  the  age  of  15 

V^.nrv        rS....     ^r-.V:^     A,n..,n)...l    l.v    (M.Mn     112.   S.    L.    1929.) 
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221  CITIES  AND  TOWNS 

To  C.  P.  Peterson,  March  13,  1930. 

Public  library,  Erection  of. 

Sub.  6,  Sec.  8987,  C.  L.  1921,  gives  town  trustees  power  to 
contract  indebtedness  on  the  credit  of  the  town  for  the  purpose 
of  erecting"  public  buildings  generally,  while  sub.  76  of  the  same 
section  deals  specifically  with  the  subject  of  libraries,  but  makes 
no  pro^dsion  for  incurring  indebtedness  therefor.  (Chap.  122,  S. 
L.  1929. 

222  SCHOOLS 

To  D.  B.  DelzeU,  March  14,  1930. 

Funds  collected  on  bond  forfeitures  should  be  credited  to  the 
school  fund.     (Sec.  8288,  C.  L.  1921.) 

223  TAXATION 

To  E.  B.  Morgan,  March  19,  1930. 

Federal  Oil  Leases. 

Oil  leases  held  from  the  Federal  Government  are  not  taxable 
as  such. 

224  PRINTING  COMMISSIONER 

To  Alfred  T.  May,  March  20,  1930. 

Annual  Report  of  Coal  Mine  Inspector. 

Inasmuch  as  Section  3475  does  not  specify  any  other  method 
of  procuring  publication  of  the  Annual  Report  of  the  Coal  Mine 
Inspector,  said  report  must  be  published  as  part  of  the  printing 
contract  let  by  bids,  as  specified  in  Sec.  5414. 

Modified  by  letters  to  J.  Dalrymple,  March  26,  1930  and 
February  24, 1926,  in  re  :  Printing  at  no  charge  to  the  state.  (Sec. 
5413,  C.L.  1921.) 

225  COURT  COSTS 

To  J.  C.  Horn,  March  21,  1930. 

Construction  of  Chap.  80,  page  297,  S.  L.  1929.. 

The  sentence  ''In  counties  of  second,  third,  fourth  and  fifth 
class  such  original  docket  fee  shall  apply  upon  the  total  fees  here- 
inafter set  forth,"  has  been  construed  to  mean  that  the  original 
docket  fee  is  to  be  applied  to  diminish  the  additional  fees  re- 
quired in  counties  of  the  classes  enumerated. 
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226  CORPORATION  LAW 

To  Charles  Armstrong,  March  22,  1930. 

Renewal  or  Extension  of  corporate  existence. 

Domestic  corporation. 

Under  Sec.  50,  Ch.  150,  S.  L.  1927,  the  Secretary  of  State 
should  receive  for  filing  an  attempted  renewal  or  extension  of  the 
corporate  existence  of  a  corporation,  executed  after  the  time  such 
renewal  or  extension  is  required  to  be  made  by  law  for  the  pur- 
poses of  the  Act.     (Sec.  2292,  C.  L.  1921.) 

Query:  As  to  the  legality  of  an  amendment  to  the  corpora- 
tion laws  under  a  title  such  as  was  given  to  Ch.  150,  S.  L.  1927. 

227  HAIL  INSURANCE  TAX 

To  Claude  Cartright,  March  22,  1930. 

Indemnity  tax  cannot  be  paid  separately  any  more  than  a 
school  tax  can  be  paid  or  collected  separately.  (Ch.  Ill,  S.  L. 
1929. 

228  SALARIES 
To  J.  M.  Jackson,  March  25,  1930. 

Legislative  Reference  director. 

Section  3  of  Chapter  124,  S.  L.  1927,  provides  for  a  continu- 
ing appropriation  for  the  payment  of  the  salaries  of  the  Director 
of  Legislative  Reference  Department  and  his  secretary. 

229  ELECTIONS 

To  W.  E.  Heginbotham,  March  26,  1930. 

Municipal  Bonds. 

Persons  who  arc  (lualified  voters  under  the  registration  and 
election  laws  of  the  state  and  who  in  the  calendar  year  hust  pre- 
ceding the  election  shall  have  paid  a  tax  or  become  liable  for  the 
payment  of  a  tax  upon  real  or  personal  property  assessed  to  and 
owned  by  them  in  the  city  or  town  where  the  election  is  held,  are 
entitled  to  vote  at  a  inunieipal  election  for  the  issuance  of  general 
improvement  bonds.     (See.  7r)30,  C.  L.  1921.) 

230  PLUMBERS 

To  Harry  Flynii,  March  liT,  1930. 

Must  have  state  liei'iise  to  operate  in  towns  with  no  plumbing 
ordinance  and  in  the  surrounding  territory,  but  may  do  his  own 
plumbing  withon'   ^m.»>  li-'-ose. 
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231  ELECTIONS 

To  Edward  T.  Fiske,  March  27,  1930. 

Absent  Voters. 

The  Absent  Voters'  Act,  Ch.  94,  S.  L.  1929,  does  not  apply  to 
municipal  elections. 

232  TAXATION 

To  Kichard  A.  Toomey,  March  28,  1930. 

Veterans  Insurance  Compensation,  etc.,  Exempt — when. 

Insurance,  compensation,  death  compensation  and  adjusted  compensation 
paid  by  the  U.  S.  Veterans'  Bureau  to  conservators  or  guardians 
of  insane  or  minor  beneficiaries  of  said  Bureau  are  exempt  from 
taxation  in  Colorado  WHEN  such  money  is  in  the  hands  of  the 
conservator  or  guardian,  by  deposit  in  checking  account,  savings 
account  or  certificate  of  deposit  in  bank,  or  when  such  money  is 
invested  in  bonds  or  notes  secured  by  first  lien  mortgages  or  deeds 
of  trust  when  such  investments  remain  under  the  control  of  the 
conservator  or  guardian. 

March  28,  1930. 

Richard  A.  Toomey,  Esq., 

Regional  Attorney 

United  States  Veterans  Bureau 

Denver,  Colorado 

Dear  Sir  : 

We  are  in  receipt  of  your  letter  of  the  26th  inst.,  iu  which 
you  request  our  opinion  concerning'  the  taxability  of  certain 
moneys  in  the  hands  of  guardians  or  couservalors  of  beneficiaries 
of  the  United  States  Veterans  Bureau. 

In  this  letter  you  state  that  some  of  the  taxing  authorities 
of  the  State  of  Colorado  have  imposed  taxes  upon  estates  and 
propert}^  of  such  estates  derived  from  the  United  States  in  the 
hands  of  conservators  or  guardians.  You  request  our  opinion 
as  to  the  authority  of  such  officials  to  tax  benefits,  to-wit:  insur- 
ance, compensation,  death  compensation  and  adjusted  compensa- 
tion paid  by  the  United  States  Veterans  Bureau  to  conservators 
or  guardians  of  insane  or  minor  beneficiaries  of  said  Bureau,  under 
the  following  circumstances : 

1.  When  such  money  is  in  the  hands  of  the  con- 
servator or  guardian. 

2.  When  the  money  is  in  the  hands  of  the  con- 
servator or  guardian  by  deposit  in  checking  account, 
savings  account,  or  certificate  of  deposit  in  a  bank. 

3.  When  the  money  is  invested  in  bonds,  to-wit,  gov- 
ernment, state,  county,  city  and  county,  school  district, 
or  municipal  bonds,  pursuant  to   Chapter   181,   Session 
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Laws  of  1925,  wherein  such  investments  are  not  of  them- 
selves exempt  from  taxation. 

4.  When  the  money  is  invested  in  notes  or  bonds 
secured  by  first  lien  mortgages  or  deeds  of  trust  pur- 
suant to  Chapter  181  of  the  Session  Laws  of  1925. 

Section  22  of  the  World  War  Veterans'  Act  of  1924,  as 
amended  (Title  38,  Section  454,  U.  S.  Code)  provides: 

**That  the  compensation,  insurance,  and  maintenance 
and  support  allowance  payable  under  Title  II,  III  and 
IV,  respectively,  shall  not  be  assignable;  shall  not  be 
subject  to  the  claims  of  creditors  of  any  person  to  whom 
an  award  is  made  *  *  * ;  and  shall  be  exempt  from 
all  taxation:     *     *     *." 

The  power  of  Congress  of  the  United  States  to  exempt  from 
taxation  property  or  agencies  of  the  Federal  Government  is  con- 
tained in  Paragraph  2,  Article  VI,  of  the  United  States  Constitu- 
tion, which  provides: 

''This  Constitution,  and  the  laws  ot  the  United 
States  which  shall  be  made  in  pursuance  thereof 
*  *  *  shall  be  the  supreme  law  of  the  land ;  and  the 
judges  in  every  state  shall  bo  bound  thereby,  aii^-thing 
in  the  Constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding. ' ' 

In  speaking  of  the  power  of  a  state  to  tax  a  Federal  agency, 
Chief  Justice  Marshall  in  McCnUoch  v.  Maryland,  4  Wheat.  316, 
436,  said: 

**The  court  has  bestowed  on  this  subject  its  most 
deliberate  consideration.  The  result  is  a  conviction  that 
the  States  have  no  power,  by  taxation  or  otherwise,  to 
retard,  impede,  burden,  or  in  any  manner  control,  the 
operations  of  the  constitutional  laws  enacted  by  congress 
to  carry  into  execution  the  powers  vested  in  the  general 
government.  This  is,  we  think,  the  unavoidable  consr 
quence  of  that  supremacy  which  the  constitution  has 
declared." 

That  a  guardian  or  conservator  is  an  agent  of  the  United 
States  for  the  purpose  of  disbursing  pension  funds  to  minor  or 
incompetent  wards  is  well  settled  in  United  States  r.  IlaU,  98  U. 
S.  357,  where  th«^  content iton  was  made  by  the  defondant  that 
when  payment  of  money  is  made  to  the  guardian  the  money  paid 
ceases  to  be  within  the  constitutional  control  of  the  United  States. 
The  court  said  :  # 
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**But  the  court  is  unhesitatiugly  of  a  different  opin- 
ion, for  several  reasons:  1.  Because  the  United  States, 
as  the  donors  of  the  pensions,  may,  through  the  legisla- 
tive department  of  the  government,  annex  such  condi- 
tions to  the  donation  as  they  see  fit,  to  insure  its  trans- 
mission unimpaired  to  the  beneficiary.  2.  Because  the 
guardian  no  more  than  the  agent  or  attorne}^  of  the 
pensioner  is  obliged  by  the  laws  of  Congress  to  receive 
the  fund;  but  if  he  does,  he  must  accept  it  subject  to 
the  annexed  conditions.  3.  Because  the  word  'Guard- 
ian, '  as  used  in  the  acts  of  Congress,  is  merely  the  desig- 
nation of  the  person  to  whom  the  money  granted  may 
be  paid  for  the  use  and  benefit  of  the  pensioners.  4.  Be- 
cause the  fund  proceeds  from  the  United  States,  and  in- 
ajsmuch  as  the  donation  is  a  voluntar^'  gift,  the  Con- 
gress may  pass  laws  for  its  protection,  certainly  until  it 
passes  into  the  hands  of  the  beneficiary,  which  is  all  that 
is  necessary  to  decide  in  this  case.  5.  Because  the  ele- 
ments of  the  offense  defined  by  the  act  of  Congress  in 
question  consist  of  the  wrongful  acts  of  the  individual 
named  in  the  indictment,  wholly  irrespective  of  the  duties 
devolved  upon  him  by  the  State  law.  6.  Because  the 
theory  of  the  defendant  that  the  act  of  Congress  aug- 
ments, lessens,  or  makes  any  change  in  respect  to  the 
duties  of  a  guardian  under  the  State  law  is  entirely  er- 
roneous, as  the  act  of  Congress  merely  provides  that  the 
pension  may  be  paid  to  the  person  designated  as  guard- 
ian, for  the  use  and  benefit  of  the  pensioner,  and  that  the 
person  who  received  the  pension,  if  he  embezzles  it  or 
fraudulently  converts  it  to  his  own  use,  shall  be  guilty 
of  a  misdemeanor,  and  be  punished  as  therein  provided." 

In  Manning  v.  Spry,  121  Iowa  169.  96  X.  W.  875.  the  court 
said: 

"The  guardian  does  not  receive  the  pension  as  of 
right.  Indeed,  as  we  understand  it,  the  government  may, 
and  frequently  does,  withhold  pensions  from  one  under 
guardianship.  If  a  guardian  does  receive  it,  he  is  amen- 
able to  the  department  for  its  care  and  disposition.  This 
being  true,  it  has  not  reached  the  beneficiary  until  ac- 
tually paid  to  him  or  expended  for  his  benefit.  While 
in  the  guardian's  hands,  he  is  a  mere  trustee  or  deposi- 
tary for  the  general  government,  and  the  fund,  no  matter 
what  its  form,  is  not  subject  to  taxation.  In  so  far  cis 
the  pensioner  is  concerned,  it  is  still  a  pension,  within  the 
meanins:  of  section  1309  of  our  Code." 
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in  the  case  of  State  Tax  Coniniission  v.  Rifle,  119  Ohio  State 
fS.'i,  the  court  had  under  consideration  the  question  of  the  appli- 
cability of  the  State  Inheritance  Tax  Law  to  War  Kisk  Insurance 
paid  to  an  administrator  of  tlie  estate  of  a  deceased  soldier,  the 
court  said  on  pajre  90: 

"It  is  reasonable  to  assume  tliat  the  purpose  of  Con- 
gri-ess  in  making  the  payment  to  the  administrator  of  the 
deceased  soldier  was  for  the  benefit  of  the  government, 
to  relieve  the  government  of  the  necessity  of  selecting 
and  determining  the  next  of  kin  of  the  deceased  soldier 
to  whom  pajonent  should  be  made,  and  to  place  this  bur- 
den upon  the  administrator  ai)])ointed  in  the  state  of  the 
soldier's  residence.  The  administrator  becomes  a  mere 
trustee  or  conduit  for  the  government  to  make  the  pay- 
ments to  the  persons  entitled  to  the  same  under  the  pro- 
visions of  the  federal  law." 

Til  is  being  true,  the  money  received  in  payment  of  war  risk  in- 
surance was  exempt  from  inheritance  tax. 

Thus  it  seems  unquestionably  to  be  the  law  that  a  personal 
representative  paid  money  from  the  Federal  Government  for  in- 
surance, compensation  or  otiier  benetits  under  Section  22  of  the 
World  War  Veterans'  Act  is  an  agent  of  the  government  and  not 
(•f  tin*  individual.  The  administrator,  guardian  or  conservator  is 
a  mere  trustee  or  conduit  through  which  the  Act  of  Congress  is 
carried  out. 

In  conclusion,  therefore,  we  are  of  the  opinion  that  moneys 
paid  to  a  guardian  or  conservator  remain  under  the  control  of  the 
Federal  Government,  and  that  such  funds  paid  to  a  conservator 
or  guardian  of  an  insane  or  minor  beneficiary  from  the  United 
States  Veterans'  Uureau  are  exempt  from  taxation  by  the  taxing 
bodies  of  the  State  of  Colorado,  i-egardless  of  whetlier  such  funds 
are  in  the  hands  of  the  eonseivator,  or  guardian,  or  are  main- 
tained in  the  bank  (checking  aeeount,  savings  account,  certificate 
of  deposit),  or  are  invested  in  govennnent,  state,  county,  city 
and  county,  school  district  or  municipal  bonds  or  are  invested 
in  notes  or  bonds  secured  by  first  lien  tnortgages  or  deeds  of 
tru.st,  .so  long  as  such  funds  and  investments  remain  in  the  hands 
of  the  guardian  or  conservator. 

\  rvy  truly  yours, 

KMUJKKT  K.  WINHUUKN, 

Attorney  Qeneral. 

liy  FKKI)  A.  HARRISON, 
Assistant  Attornev  (tcneral. 
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233  SCHOOLS 

To  S.  R.  Chubb,  March  28,  1930. 

Apportionment  of  teachers  in  hijrh  schools. 

High  schools  are  apportioned  teachers  on  the  basis  of  en- 
rollment and  not  on  the  census  of  the  district ;  consequently  they 
are  not  entitled  to  "additional''  teacliers  provided  for  by  Ch. 
165,  S.  L.  1929. 

234  INSURANCE 

To  Jackson  Cochrane,  March  29,  1930. 

^Vnnual  and  Tax  Statements. 

Filing  of. 

Insurance  companies,  "whether  in  hands  of  receiver,  or  with 
suspended  license,  that  have  done  any  business  in  the  state  during 
the  past  year,  should  file  annual  statement  and  tax  statement  and 
pay  taxes  as  required  by  the  act.     (Sees.  2485,  2486,  C.  L.  1921.) 

235  SCHOOLS 

To  James  A.  Cook,  April  1,  1930. 

Contracts. 

The  power  of  outgoing  school  boards  to  contract  with  teach- 
ers for  the  ensuing  year,  extends  to  other  contracts  as  well. 

236  SCHOOLS 

To  Margaret  Porter,  April  10,  1930. 

To  annul  a  joint  school  district  the  statute  requires  a  vote 
of  the  majority  of  all  the  votei*s  of  the  district, — a  majority  of 
those  voting  not  being  sufficient.  The  consent  of  the  county 
superintendent  of  each  county  concerned  is  also  requisite. 

237  STATE  PENITENTIARY 

To  Chas.  M.  Armstrong,  April  19,  1930. 

License  Plate  Plant  Insurance  on. 

The  question  of  expending  the  $12,000  received  by  the  Board 
of  Corrections,  covering  loss  by  fire  to  the  License  Plate  plant 
machinery  and  supplies  at  Canon  City,  is  a  matter  of  manage- 
ment on  the  part  of  said  board,  and  they  should  use  it  or  not, 
as  their  best  judgment  dictates.  It  should  be  kept  as  a  separate 
fund  until  the  board  sees  fit  to  expend  it. 
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238  PUBLIC  HIGHWAYS 
To  Charles  E.  Musser,  April  21,  1930. 

Width  of. 

County  Commissioners  have  the  right  to  determine  the  width 
of  public  highways  within  their  jurisdiction.  (Sees.  1290,  1305, 
C.  L.  1921.) 

239  PENITENTIARY 

To  Governor  Adams,  April  24,  1930. 

Prisoners'  "good  time"  allowance,  additional. 

Section  758,  C.  L.  1921,  would  be  totally  ineffective  unless 
it  is  construed  as  giving  the  Board  of  Corrections  power  to  make 
deductions  greater  than  those  expressly  provided  for. 

240  COUNTY  EMPLOYES 

To  Kobert  E.  Killey,  April  28,  1930. 

Compensation  insurance. 

It  is  permissible  under  the  law  to  purchase  compensation  in- 
surance for  county  cnii)loyes  in  various  county  offices  with  funds 
from  the  ordinary-  County  Revenue  Fund;  and  for  those  who  are 
employed  on  road  and  bridge  work,  with  funds  belongintr  to  the 
County  Road  Fund. 

241  SCHOOL  OF  MINES 
To  Dr.  M.  F.  Coolbaugh,  April  29,  1930. 

U.  S.  Mineral  Leasing  Act  Fund — to  purchase  tract  of  land 
for  instruction  in  Petroleum  Engineering. 

It  would  be  lawful  for  the  Board  of  Trustees  to  use  said 
funds  for  the  purchase  of  land  to  be  used  for  llir  ])uriK)ses  of  tli*' 
School  of  Mines.   (Ch.  138,  S.  L.  1925.) 

242  COUNTY  CLERK 

To  William  Barber,  April  30,  1930. 

Duty  in  re:  instruments  offered  for  recording. 

The  county  clerk  is  not  charged  with  tlic  duty  of  determin- 
ing the  character  of  an  instrument,  exee|)t  for  the  purpo.se  of 
charging  the  correct  fee.  When  he  has  done  what  has  been  re- 
quested to  be  done  with  an  instrument  and  received  and  ac- 
counted for  the  fee  for  so  doing,  he  has  fulfilled  liis  duty.  It  is 
for  the  courts  to  determine  the  effect  of  the  record. 

MS  PRISONERS'  TIME 

To  Th08.  H.  Clennan,  Warden,  May  1.  1930. 

Under  Sections  8880  and  8887,  C.  L.  1921,  the  warden  of  the 
countv    iiiil    is    permitted    to   deduct    timi*    from    t)ie    s.-ntmcrs   of 
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prisoners  who  are  confined  on  body  judgments  under  Sees.  5964 
and  5965,  C.  L.  1921,  the  same  as  prisoners  confined  under  the 
criminal  statutes.  Where  two  constructions  are  possible  that 
construction  should  be  adopted  which  operates  in  favor  of  lib- 
erty.    (In  re:  Blocker,  69  Colo.  259.) 

244  GASOLINE  TAX  LAW 

To  W.  A.  Kirby,  May  6, 1930. 

Allocation  of  3%  tax. 

Under  the  provisions  of  the  Act  of  1929,  3%  of  the  Oas  Tax 
revenue  is  available  for  highways,  without  limit  as  to  size  of 
towns.  The  designation  of  such  towns  lies  entirely  within  the  dis- 
cretion of  tlie  State  Highway  Advisory  Board.  (Ch.  139,  S.  L. 
1929.) 

245  CITIES  AND  TOWNS 

To  Herschel  Horn,  May  7,  1930. 

The  granting  of  a  franchise  to  build  and  operate  a  street 
railway  may  be  by  ordinance  and  without  the  vote  of  the  tax- 
payers. (Sec.  8987,  C.  L.  1921;  Sec.  9172  to  9176,  C.  L.  1921: 
Ch.  181,  S.  L.  1929.) 

246  CITIES  AND  TOWNS 

To  Hon.  J.  F.  Lunsford,  May  7,  1930. 

Under  Sec.  9138,  C.  L.  1921,  it  is  mandatory  that  the  treas- 
urer of  an  incorporated  town,  publish  an  annual  report. 

247  SCHOOLS 

To  W.  F.  Smith,  May  9,  1930. 

A  second  class  district  Avhich  increases  its  school  population 
to  that  of  a  first  class  district  does  not  function  as  such  until  it 
has  organized  by  electing  two  additional  members  of  the  board. 
(Sec.  8324,  C.  L.  1921.) 

248  STATE  LAND  BOARD 

To  Board  of  Land  Commissioners,  May  9,  1930. 

Damage  to  State  Land  by  water. 

If  the  surface  and  seepage  waters  of  an  upper  land  owner 
would  naturally  drain  to  the  state  land  the  upper  owner  would 
have  the  right  to  put  in  tile  and  ditch,  and  cannot  be  held  liable 
for  damage,  unless  the  flow  is  increased  materially  by  use  of  tile 
or  ditch,  or  both. 
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249  INSURANCE 

To  Jackson  Cochrane,  May  10,  1930. 

Title  and  Guaranty  Cos.  payment  of  premium  tax. 

Title  and  guaranty  companies  are  not  insurance  companies 
within  the  meaning  of  the  section  which  provides  for  the  pre- 
mium tax.  (Ch.  75,  S.  L.  1929,  amending  Sec.  2332,  C.  L.  1921; 
Sec.  2486,  C.  L.  1921.) 

250  INSANE  PERSON 

To  L.  T.  Morgan,  May  13,  1930. 

Estate  of;  Widow's  allowance. 

Under  Sections  5347  and  5348,  C.  L.  1921,  it  is  our  opinion 
that  the  allowance  given  to  a  widow  of  an  insane  or  mentally  in- 
competent person  (modified  by  1929  S.  L.),  is  only  available  if 
she  is  residing  in  this  State;  therefore,  it  seems  reasonable  that 
this  provision  should  apply  also  to  the  wife  of  such  a  person. 

This  provision,  however,  docs  not  prevent  a  wife,  even  though 
a  non-resident  from  making  application  for  her  support,  and  the 
support  and  education  of  minor  children,  if  the  estate  is  solvent. 

261  ELECTIONS — Registration 

To  E.  E.  Anderson,  May  13,  1930. 

Towns  lying  in  two  counties. 

Where  a  town  of  more  than  2000  in  population  lies  in  two 
counties,  the  county  clerks  of  the  respective  counties  should 
handle  registration  for  an  election  for  the  portion  of  the  town 
lying  in  their  county  the  same  as  though  the  whole  of  the  town 
were  situated  within  the  boundaries  of  that  eoiinty 

252  ELECTIONS 

To  Bessie  McQuown,  May  13,  1!>3() 

Registration. 

In  determining  which  (»!  two  immtisi  rai  ion  a«-is  i^Act  of  1911 
and  Act  of  1917)  to  follow,  the  einnity  chrk  may  rely,  as  to 
population  of  city,  upon  the  annoiinceTnent  made  by  the  district 
supervisor  of  U.  S.  Census. 

Towns  of  from  2000  in  5000  inhabitants  are  governed  as  to 
rcfiristration  on  the  part  of  the  count v  cleik    ^>^    '^<'"    7<>1'>    r    ! 
1921      (Sec.  7604,  C.  L.  1921.) 

253  PROBATE  FEES 

To  Miss  Anna  E.  Adkinnon,  May  15,  1930 

Conatructiou  of  law  in  re:  Probate  lees,  and  tin-  eonlliei  be- 
tween that  law  and  the  Inheritance  Tax  Law  in  respect  to  fees 
.ind  costB  in  estates  under jfoinjr  administration      'Chap.  ftO.  S.  L. 

1929.) 
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254  PROBATE  FEES 

To  L.  C.  Kinnikin,  May  21,  1930. 

Under  trusteeship  following  final  settlement. 

Neither  Chapter  80,  S.  L.  1929,  nor  Sees.  5364  and  5365,  C. 
L.  1921,  suggest  a  different  estate  for  the  trusteeship,  nor  a  dif- 
ferent fee,  and  we  do  not  see  any  authority  for  charging  any  fur- 
ther fee  than  the  one  which  is  made  the  basis  of  the  settlement 
of  the  court  costs  at  the  time  of  settlement. 

255  COAL  MINE  INSPECTOR 

To  James  Dalrymple,  May  26,  1930. 

Under  Sec.  3471  it  is  clear  that  six  public  officers  were  cre- 
ated by  the  coal  mine  inspection  act,  in  addition  to  the  one  of 
chief  inspector,  and  the  general  rule  is  that  a  public  office  must 
be  filled. 

It  is  probable  that  the  person  whose  name  is  first  on  the 
eligible  list  for  deputy  inspector  could  compel  his  appointment 
to  the  vacant  office,  by  court  action.    (Sees.  3465,  3466,  C.  L.  1921.) 

256  HIGHWAY  LAW 

To  M.  M.  Buckley,  June  2,  1930. 

The  building  of  a  state  highway  across  public  lands  is  an 
acceptance  of  the  grant  provided  by  the  federal  statute.  (Sec. 
4919,  Ch.  10,  U.  S.  Comp.  Stat.  1916.) 

257  VACANCIES  IN  OFFICE 

To  Thomas  Annear,  June  5,  1930. 

District  Judge. 

Persons  appointed  by  the  Governor  to  fill  vacancies  m  the 
office  of  district  judge,  hold  office  only  until  the  following  gen- 
eral election,  and  not  for  the  balance  of  the  unexpired  term. 
(Sec.  7819,  C.  L.  1921.) 

258  ELECTION  LAW 

To  W.  W.  Piatt,  June  9,  1930. 

Establishment  of  election  precincts. 

Under  Sec.  7656,  C.  L.  1921,  city  authorities  shall  not  make 
any  change  in  election  precincts  within  less  than  three  months 
before  the  primary  election.  However,  this  does  not  apply  to  the 
county  commissioners,  who  can  make  the  precincts  for  county 
and  state  elections  co-extensive  with  the  precincts  for  city  elec- 
tions at  any  time  not  less  than  30  days  prior  to  anv  election.  (Soc. 
7705,  C.  L.) 

Should  it  become  necessary  or  expedient  for  a  city  to  change 
its  election  precincts,  it  should  be  done  three  months  before  any 
election,  either  primary,  general  or  city. 
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259  SCHOOLS 

To  H.  F/Trampe,  June  11,  1930. 

H.  S.  Committee. 

The  county  superintendent  of  schools  does  not  participate 
in  election  of  high  school  committee.  (Sec.  8402,  C.  L.  1921.) 

260  SCHOOLS 

To  Mrs.  Lillie  0.  Baker,  June  12,  1930. 

Levy  for  General  County  Fund. 

There  can  be  no  additional  teachers,  nor  additional  levy  as 
provided  bj-  Ch.  165,  JS.  L.  1929,  where  the  levy  for  the  County 
General  Fund  has  alread}'  reached  the  maximum  of  five  mills. 

261  ABSTRACTERS'  LAW 

To  P.  W.  AUen,  June  16,  1930. 

Every  licensee  shall  have  a  set  of  abstract  books  or  other 
system  of  indexes  of  records,  showing-  in  a  brief  comprehensive 
form  all  instruments  of  record  or  on  file,  atfecting  real  estate, 
as  indicated  by  the  reception  book  in  the  office  of  the  recorder  of 
deeds,  and  any  record  which  the  abstracter  has  in  his  office  shall 
show  what  the  instrument  on  file  or  recorded  is,  the  parties  to  the 
instrument  and  the  date.  The  abstracter  is  not  complying  with 
the  law  if  his  records  merely  show  a  book  and  page  number,  with 
no  other  information.     (Chap.  57,  S.  L.  1929.) 

262  ELECTIONS 

To  James  Hamilton,  June  18,  1930. 

Change  of  party  affiliation  in  counties  of  more  than  100,000 
inhabitants. 

Change  of  party  affiliation  in  cities  of  more  than  100.000  inhabitants 
may  be  made: 

1.  Hy  making  a  Htatement  in  person  to  officers  in  charge  of  registra- 

tion at  the  fir.st  time  and  place  provided  for  registration  in  such 
voter's  county  or  precinct,  in  the  year  in  which  a  primary  elec- 
tion is  to  be  held.  I  nder  Sec.  7.  (h.  109.  S.  L.  1923.  the  third 
Tuesday  preceding  a  primary  election,  is  such  first  time  and  place: 

2.  Or  by  a  written   re<|ues(   signed  by   the  v<?ter  and  witnessed   by   two 

electors,  which  request  shall  be  transmitteil  at  any  time  before 
ten  days  prior  to  such  first  registration  day  in  a  city  and  county 
to  the  Kli»ction  ('<>mmission   thereof. 

Also,  an  elector  might  be  entit)(><l  to  appear  before  the  county  clerk 
and  recorder  on  the  second  day  in  January  of  the  year  in  which 
a  primary  is  to  be  held,  nnd  have  his  affiliation  changed  by  virtue 
of    tin*    sfatiilc.       f  Appliraf  ion    to    DriiviT.    stntrd.) 
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June  18,  1930. 
Mr.  James  Hamilton, 
Secretary,  Election  Commission, 
Denver,  Colorado. 

Dear  Sir: 

In  compliance  with  our  telephone  conversation,  I  am  handing 
you  herewith  the  opinion  of  this  office  relative  to  change  of  party 
affiliation  as  provided  by  Section  3,  Chapter  98,  Session  Laws  of 
1927,  in  cities  having  a  population  of  more  than  100,000  inhabi- 
tants, for  the  purpose  of  voting  at  the  ensuing  primary  election. 

That  portion  of  said  Section  3,  relating  to  the  matter,  reads 
as  follows : 

"Any  such  voter  desiring  to  change  his  party  affilia- 
tion may  do  so  by  making  a  statement  in  person  of  such 
change  to  an  officer  or  officers  in  charge  of  registration 
at  the  first  time  and  place  provided  for  registration  of 
voters  in  such  voters'  county  or  precinct,  in  any  year  in 
which  a  primary  election  is  to  be  held.  Such  change  of 
party  affiliation  maj^  also  be  made  by  a  written  request 
signed  by  the  voter  and  witnessed  by  two  electors,  which 
request  shall  be  transmitted  not  less  than  ten  days  be- 
fore such  first  registration  day,  to  the  County  Clerk  of 
such  voters'  county  or  in  the  case  of  a  city  and  county 
to  the  election  commission  thereof.  Thereupon  such  vot- 
er's party  affiliation  shall  be  changed  on  the  registra- 
tion books  and  he  shall  only  be  entitled  to  vote  at  ensuing 
primary  elections  the  primary  ballot  of  the  particular 
party  with  which  he  has  so  affiliated  himself  until  he 
has  thereafter  again  changed  his  party  affiliation  by  the 
method  herein  provided,  or  has  lost  the  same  as  herein 
provided. ' ' 

You  will  note  that  such  change  maj^  be  made  by  a  voter  m 
one  of  two  ways: 

1st.  By  making  a  statement  in  person  to  an  officer  or  offi- 
cers in  charge  of  registration  at  the  first  time  and  place  provided 
for  registration  of  voters  in  such  voters'  county,  or  precinct,  in 
the  year  in  which  a  primary  election  is  to  be  held. 

The  first  time  and  place  provided  for  registration  in  the  pre- 
cincts in  a  city  of  the  class  in  question,  is  contained  in  Section 
7  of  Chapter  109,  Session  LaAvs  of  1923,  as  the  third  Tuesday  pre- 
ceding a  primary  election  by  a  registration  committee.  There- 
fore, an  elector  desiring  to  change  may  appear  in  person  before 
said  registration  committee  at  said  time  in  his  precinct  and  obtain 
said  change. 
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*Jii(i.  Or  .^iieli  i'liaii«rt'  of  party  affiliatiou  may  also  ho  made 
by  a  written  request  sijrned  by  the  voter  and  witnessed  by  two 
electors,  wliieli  request  shall  be  transmitted  at  any  time  before 
ten  days  prior  to  such  first  n'jristration  day  in  a  city  and  county 
to  the  Election  Commission  thereof. 

Also,  an  elector  would  perhaps  be  entitled  to  appear  before 
the  County  Clerk  and  Recorder  on  the  second  day  in  Januarj- 
of  the  year  in  which  a  primary  is  to  be  held,  or  if  the  second  day 
falls  on  Sunday,  then  on  the  third  day  of  January,  and  have  his 
affiliation  changed  by  virtue  of  the  provisions  of  the  above  cited 
statutes,  but  such  rip^ht  is  not  so  clear  as  the  other  occasions 
above  set  forth,  which  provide  an  easy  and  simple  iirocedurc  for 
accomplishing  the  desired  result. 

Stated  another  way:  In  Denver,  this  year^  a  voter  may  ap- 
pear in  person  to  change  his  affiliation  only  on  August  19,  1930, 
before  the  Registration  Committee  in  his  precinct,  and  not  in  per- 
son at  any  other  time.  Or 

He  may  by  written  request,  as  above  set  forth,  to  the  Eleetion 
Commission,  at  any  time  on  or  before  August  9th,  1930,  change  his 
affiliation. 

This  opinion  does  not  in  any  way  conflict  with  the  opinion 
of  my  predecessor  in  office,  under  date  of  December  1,  1927,  which 
refers  specifically  to  change  of  affiliation  in  cities  having  over 
5000  inhabitants  and  under  100,000  inhabitants,  -svhicli  opinion 
is  hereby  approved  by  the  undersigned. 

Very  truly  yours, 

ROBERT  E.  WINBOURX, 

Attorney  Oeneral. 

263  CONVICTS— Citizenship  of 

To  P.  E.  Crawford,  Warden,  June  20,  1930. 

Right  to  make  entry  on  Government  land  homestead. 

A  convict  under  j)an)le  remains  a  citi/en  of  the  United  States 
and  of  this  State,  and,  so  far  as  state  law  is  eoncerned,  is  eligible 
to  make  final  proof  on  a  Government  homestead  entry.  (Amd.  14, 
U.  S.  Con.st.,  Art.  7,  Sec.  10,  Colo.  Const.) 

264  COUNTY  COMMISSIONERS 

To  John  C.  Vivian,  June  26,  1930. 

Maintenance  of  State  Highways  in  towns  of  less  than  2500. 

(.'ounty  boards  may  lawfully  make  agreements  with  the  cor- 
porate authorities  of  incorporated  towns  of  less  than  2500  to  take 
over  an<l  maintain  a  town  street  as  a  connecting  link  in  the  county 

hi.ri,u;iv     fs.M-.K  i:^«r,  1401,  MOT  r  T.  1021.) 
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265  HIGHWAY— Over  School  Land. 

To  L.  D.  Blauvelt,  June  27,  1930. 

Acquisition  of  perpetual  easement  over  land  belonging  to 
school  district. 

Under  Sec.  8330,  C.  L.  1921,  the  directors  of  a  third  class 
district,  may,  at  a  special  meeting,  direct  the  sale  or  other  disposi- 
tion of  property,  real  or  personal,  belonging  to  the  school  district. 

266  SCHOOLS 

To  W.  P.  Templin,  July  5,  1929. 

Founds. 

Minimum  Salary  Fund. 

The  county  treasurer  must  keep  the  county  general  school 
fund  created  by  the  Minimum  Salary  Law  as  a  separate  and  dis- 
tinct fund  and  must  not  merge  or  combine  it  with  the  Special  or 
any  other  fund.  (Sees.  8280,  8281,  8282,  8283,  8286,  8288,  8302, 
8801,  C.  L.  1921.) 

267  CORPORATIONS 

To  Edward  IVIiUer,  July  11,  1930. 

Change  of  corporate  name. 

Our  statutes  concerning  corporations  would  not  authorize  a 
corporation  doing  business-  in  this  State  to  adopt  or  use  an  as- 
sumed or  trade  name ;  and  it  would  be  improper  for  the  Secre- 
tary of  State  to  accept  an  amendment  to  the  Articles  of  such  cor- 
poration, providing  for  such  adoption  or  use. 

268  INDUSTRIAL  TRAINING  SCHOOL 

To  J.  S.  Underwood,  Lamar,  July  12,  1930. 

The  Board  of  Control  has  no  authority  to  convey  any  part 
of  the  lands  belonging  to  it,  but  might  properly  enter  into  a 
contract  subject  to  the  approval  of  the  general  assembly  to  make 
such  conveyance,  where  in  the  meantime  there  is  danger  of  loss 
or  destruction  of  improvements  on  the  propertv.  (Sees.  813,  818, 
C.  L.  1921.) 

269  INDUSTRIAL  COMMISSION 

To  Industrial  Commission,  July  15,  1930. 

State  Compensation  Insurance  Fund  Policy  P-2032,  Town  of  Eads — 
Liability  for  premium,  during  time  the  municipal  light  and  water 
department  were  being  operated  by  the  J.  C.  Roberts  Public  Serv- 
ice Company. 
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July  15,  1930. 
Industrial  Commission  of  Colorado 

State  Office  Building 

Denver,  Colorado 

In  re:  State  Compensation  hisuran<:e  Fnml,  Pofirtj  \o. 
P-2032,  Town  of  Eads. 
Gentlemen : 

Your  request  for  an  opinion  as  to  whether  or  not  the  Town 
of  Eads,  Colorado,  is  liable  for  a  premium  on  certain  items  of  it.N 
payroll  on  Policy  No.  P-2032  has  been  turned  over  to  me  for  at- 
tention. 

The  facts  briefly  stated  are  as  follows:  The  State  Compen- 
sation Insurance  Fund  billed  the  Town  of  Eads  for  a  premium 
for  the  period,  July  1,  1929,  to  June  30,  1930,  in  the  sum  of 
$164.78,  which  covered  estimated  advance  premium  on  the  vari- 
ous phases  of  municipal  activity  including  the  operation  of  a 
municipal  light  and  water  department.  During  the  months  of 
xVugust,  September  and  October,  1929.  tlie  light  and  water  de- 
partments were  operated  under  a  lease  or  other  agreement  by 
the  J.  C.  Roberts  Public  Service  Company  who  claimed  to  have 
taken  out  an.  insuxaiice  policy  to  cover  its  employes.  The  records 
of  the  Industrial  Commission  show  that  said  company  did  take 
out  a  policy  to  cover  this  period  which  was  cancelled  flat  by  the 
Centur>'  Indemnity  Company,  the  Insurer,  as  of  August  1,  1929, 
with  no  record  of  any  other  jiolicy  and  consequently  leaving  the 
company  uninsured  for  these  three  months.  As  the  Service  Com- 
pany was  uninsured,  the  State  Compensation  Insurance  Fund 
contends  that  it  was  in  fact  carrying  the  liabibty  for  any  acci- 
dents that  might  have  occuiTed  during  this  period  under  Sec- 
tions 49  and  50  of  the  AVorkmen's  Compensation  Act  (Sec.  4423 
and  4424,  C.  L.  1921)  because  it  was  the  Insurer  of  the  employer 
or  owner  (the  To^vn  of  Eads)  and  being  liable  for  any  accidents 
that  might  have  occurred,  it  is  entith'd  to  a  premium  for  carry- 
ing this  liability.  Further  that  if  there  were  other  policies  ob- 
tained by  the  Service  Company  but  not  reported  in  compliance 
with  the  law  the  ])urdrtn  to  show  their  existence  was  upon  the 
town  and  in  the  absence  of  any  such  policies,  the  town  of  Eads 
would  recover  from  the  Service  (^ompany  the  cost  of  the  insur- 
ance, for  these  three  months,  under  Sections  49  and  50. 

We  find  Section  4382,  C.  L.  1921,  reading  as  follows: 

**(a)    The  state,   and  each  count,   city,   town,   irri 
gation,  drainage  and  school  district  therein,  and  all  pub 
li<'  institutions  and  administrative  boards  thereof  witliout 
regard  tf)  the  number  of  persons  in  the  service  of  any 
such  public  employer     •m<]    i^rinnth  ,1    th.-it   ;ill  v,ii.>li   ni!i» 
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lie  employers  shall  be  at  all  times  subject  to  the  com- 
pensation provisions  of  this  act.'^ 

And  Section  4511,  C.  L.  1921,  provides  for  public  appropria- 
tions for  premiums,  while  Sections  4423  and  4424,  in  substance, 
state  that  where  any  person,  company  or  corporation  is  operat- 
ing or  engaged  in  or  conducting  any  business  by  leasing  or  con- 
tracting out  any  part  or  all  of  the  work  thereof  to  any  lessee, 
sublessee  contractor,  etc.,  shall  be  construed  to  be  an  employer 
and  shall  carry  compensation  and  where  any  person,  company  or 
corporation  that  owns  any  real  property  or  improvements  thereon 
and  that  contracts  out  any  work  to  be  done  by  any  contractor, 
etc.,  who  shall  hire  four  or  more  employes  shall  be  an  employer 
and  shall  carry  insurance  and  these  emploj^ers  may  deduct  from 
the  contract  price,  or  any  money  due,  a  sufficient  sum  to  cover 
the  cost  of  the  Workmen's  Compensation  Insurance  in  case  the 
subcontractors  or  sublessors  fail  to  take  it  out. 

In  Flick  V.  Industrial  Commission,  78  Colo.  117.  120,  the 
court  says: 

*'The  argument  also  seems  to  claim  that  section  49 
is  unconstitutional  because  it  furnishes  a  definition  of  em- 
ployer different  from  that  in  section  8.  That  does  not 
violate  the  Constitution.  It  is  our  duty  to  construe  them 
together  if  we  can,  and  we  can.  Section  49  merely  adds 
to  the  definition  in  section  8. 

And  the  syllabus  in  Index  Min£s  Co.  v.  Indiisiria!  (Commis- 
sion, 82  Colo.  272,  reads  thus: 

"Agreement  of  a  lessee  to  carry  employer's  liability 
insurance  which  he  fails  to  carry  out  does  not  relicA^e 
the  lessor  from  liability  under  the  workmen's  compensa- 
tion act." 

Other  cases  which  construe  Sections  49  and  50  of  the  Act  are : 
Lackey  v.  Industrial  Commission,  80  Colo.   112,  and   Indus- 
trial Commission  v.  Continental  Company,  78  Colo.  599. 

In  the  last  cited  case  the  Continental  Company  had  a  coal 
yard  and  an  employe  of  a  contractor  hauling  coal  for  the  con- 
tractor was  injured  and  it  was  held  that  the  Continental  Com- 
pany was  liable. 

See  also  the  following  cases  from  other  jurisdictions : 
Sexton  V.  Commn.,  167  N.  Y.  Supp.  492,  where  tlie  City  of 
New  York  was  building  a  subway  and  an  employe  of  the  con- 
struction company  was  injured  and  the  court  held  the  city  liable. 
Com,.  V.  Milwaukee,  174  N.  W.  926,  where  an  employe  of  the 
person  holding  the  garbage  disposal  contract  for  the  city  was  in- 
jured and  the  city  was  held  liable. 
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City  of  Chicago  v.  hidustrial  Commission,  295  IIJ.  '2\)\.  129 
X.  E.  112,  where  an  employe  of  a  contractor  for  the  city  was  in- 
jured and  the  city  wa.s  held  liable. 

Therefore  we  are  of  the  opinion  that  if  an  employee  r>f  the 
Service  Company  had  been  injured  the  State  Fund  woidd  liave 
been  liable  and  it  necessarily  follows  that  the  Fund  is  entitled  to 
the  i)remium  for  carrying-  this  liability.  The  following'  case  is 
persuasive:  State  ex  rel.  Pratt  v.  Seattle,  73  Wash.  30().  hi  that 
case,  fortunately,  the  city  had  held  back  enough  money  from  th«.^ 
contractor  to  cover  the  premium  and  promptly  imi)leadcd  tb»' 
(•ontractor  in  the  suit.  Judgment  was  given  the  State  Fund  for 
the  amount  of  the  premium. 

Consequently  we  feel  that  unless  the  city  can  definitely  sh<)^^' 
that  Mr.  Roberts  was  actually  covered  by  insurance  during  the 
three  months  period  in  question,  the  Fund  is  entitled  to  receive 
the  premium  for  this  period  for  the  reason  that  if  he  was  not 
covered  it  was  carrying  his  liability  and  further  that  as  the  rec- 
ords of  the  Industrial  Commission  show  that  any  insurance  which 
Mr.  Roberts  attempted  to  get  was  immediately  cancelled,  we  are 
also  of  the  opinion  that  the  burden  is  upon  the  city  to  show  that 
other  insurance  was  obtained,  if  such  were  the  case. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  ARTHUR  L.  OLSON, 
Assistant  Attorney  General. 

270  ELECTIONS 

To  Charles  M.  Armstrong,  July  16,  1930. 

Change  of  affiliation ;  When  same  can  be  made. 

July  16.  1930. 
Hon.  Chas.  M.  Armstrrmir, 
Secretary  of  State, 
Denver,  Colorado. 

Dear  Sir: 

In  reply  to  your  verbal  request  in  reference  to  the  dates  upon 
which  a  voter  may  change  his  party  affiliations,  beg  to  advise. 

1st.  In  outlying  precincts,  in  other  words  in  precincts  out- 
side of  cities  having  2,000  population  or  more,  the  first  precinct 
registration  day  is  on  Tuesday,  one  week  preceding  the  primary 
election,  and  it  is  tlie  last  day  upon  which  a  voter  may  change 
his  party  affiliation.  T(»  change  the  party  affiliation  on  this  day, 
the  voter  must  appear  In^fore  the  Rt»gistrati()n   Hoard    in   ]>er«<on. 

Party  affiliation  in  said  precincts  may  also  be  changed  by 
written  request  sign«'<!  ^v^    ♦'"•  "'v*,.,.  .....i  f,,^  ,.i..<.<o.-o    whicli  re- 
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quest  shall  be  transmitted  not  less  than  ten  days  before  the  Tues- 
day, one  week  before  the  primary  election,  to  the  County  Clerk 
and  Recorder  of  the  county  in  which  the  precinct  is  located. 

2nd.  The  first  precinct  registration  day  in  cities  of  2,000  to 
5,000  population  is  the  third  Tuesday  preceding  the  day  of  the 
primary  election  and  this  is  the  last  day  upon  which  a  voter  may 
change  his  party  affiliation.  This  change  may  be  made  on  this 
day  by  the  voter  appearing  in  person  before  the  Registration 
Board  and  requesting  that  his  party  affiliation  be  changed. 

Party  affiliation  in  cities  of  2,000  to  5,000  may  also  be  changed 
by  written  request  signed  by  the  voter  and  two  electors,  which 
request  shall  be  transmitted  not  less  than  ten  days  before  the 
third  Tuesday  preceding  the  primary  election  to  the  Comity  Clerk 
and  Recorder  of  the  county  in  which  the  city  is  located. 

3rd.  In  cities  of  5,000  to  100,000  population,  the  first  day 
of  registration  in  the  year  in  which  the  election  is  to  be  held 
falls  on  the  first  day  of  January  that  is  not  a  holiday  or  Sunday 
of  that  year,  and  this  is  the  last  day  upon  which  a  voter  may 
change  his  party  affiliation  for  the  reason  that  the  statutes  make 
no  provision  for  precinct  registration  in  this  class  of  cities.  The 
voter  to  make  such  change  must  appear  before  the  County  Clerk 
in  person  on  said  first  named  date. 

A  voter  may  also  change  his  party  affiliation  in  cities  of 
5,000  to  100,000  population  by  written  request  signed  by  the 
voter  and  two  electors,  which  request  shall  be  transmitted  not 
less  than  ten  days  before  January  2nd  of  the  year  in  which  the 
election  is  to  be  held  to  the  County  Clerk  and  Recorder  in  which 
the  city  is  located. 

4th.  The  first  registration  day  in  precincts  in  cities  of  over 
100,000  population  is  the  third  Tuesday  preceding  the  primary 
election  and  this  is  the  last  date  upon  whieh  a  voter  may  change 
his  party  affiliation.  The  voter  may  make  this  change  by  appear- 
ing in  person  before  the  Registration  Board  in  his  precinct  and 
requesting  that  the  change  be  made. 

Party  affiliation  in  precincts  in  cities  of  over  100,000  popula- 
tion may  also  be  changed  by  written  request  signed  by  the  voter 
and  two  electors,  which  request  shall  be  transmitted  not  less  than 
ten  days  before  the  third  Tuesday  preceding  the  primary  election 
to  the  Election  Commission. 

You  wiU  note  that  in  the  cities  of  from  5,000  to  100,000  pop- 
ulation, the  date  has  passed  on  which  party  affiliation  may  be 
changed  for  the  1930  Primary  Election. 

Very  truly  yours, 

ROBERT  E.  WINBOURN, 

Attorney  General. 
By  FRED  A.  HARRISON, 
Assistant  Attornev  General. 
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271  PUBLIC  SCHOOL  FUNDS 

To  Raymond  Miller,  July  19,  1930. 

Investment,  Improvement  bonds. 

Local  improvement  bonds,  though  guaranteed  under  Ch.  181, 
S.  L.  1923,  are  not  bonds  of  towns  or  cities  within  the  meaning  of 
the  statutes  enumerating  the  securities  in  which  the  public  school 
funds  may  be  invested.     (Chap.  169,  S.  L.  1929.) 

272  PURE  FOOD  LAWS 

To  S.  H.  Loeb,  July  25,  1930. 

The  pure  Food  Act  does  not  seem  to  provide  any  method  for 
holding  for  analysis  goods  suspected  of  being  adulterated  or  dur- 
ing hearing  or  trial  prior  to  the  order  of  court,  although  upon 
prompt  sliowiug  the  court  would  have  authority  to  order  the  goods 
held  pending  its  decision.     (Sees.  996  to  999,  1004,  Ch.  1921.) 

273  STATE  LANDS 

To  State  Land  Board,  July  25,  1930. 

Sale  to  Ex-Service  Men  $50.00  payment  required. 

The  first  paragraph  of  Sec.  11  would  seem  to  require  that 
any  service  man  bidding  would  be  required  to  pay  the  $50.00, 
but  the  second  paragraph  seems  to  indicate  that  the  $50.00  once 
paid,  stays  with  the  Land  Board,  to  be  paid  to  the  next  success- 
ful bidder,  other  than  the  ox-service  man  who  made  application 
to  place  the  land  on  tho  market.     (Sec.  1212,  C.  L.  1921.) 

274  ELECTIONS 

To  E.  H.  Akerly,  July  28,  1930. 

County  clerk  must  place  candidates'  names  on  ballots  .i^  ,  ci- 
tified to  him  by  party  assembly  or  by  petition.  A  political  party 
can  nominat<'  and  elect  whomever  it  wishes  \\nthout  regard  to 
candidates'  party  affiliation,  which  candidate  may  or  may  not 
ehange  as  he  sees  fit. 

Same  opinion  to  Chas.  M.  Arjusiroiig,  July  31. 

275  AGRICULTURAL  COLLEGE 

To  Dr.  Charles  A.  Lory,  August  5,  1930. 

In  vestment  of  Land  drant  Funds. 

Di.scretion  is  vested  largely  in  the  State  Hoard  ol"  .\gricul- 
ture,  but  funds  must  be  invested  in  Colorado  Securities.  (See 
opinion  to  W.  D.  Macr^Jifn--     \.,.r    v"^    in:?n  , 


Attorney  General  of  Colorado  177 

276  SHERIFF'S  FEE 

To  L.  E.  Alderman,  Aug.  6,  1930. 

At  executions. 

The  fee  provided  by  Sec.  7154,  C.  L.  1921,  for  sheriff  attend- 
ing executions  of  condemned  persons,  must  be  accounted  for  as 
other  fees  and  cannot  be  retained  by  the  sheriff  in  addition  to 
his  statutory  salary.     (Art.  XIY,  Sec.  15,  Colo.  Const.) 

277  COUNTY  SURVEYOR 

To  Royal  L.  Westphal,  Aug.  6,  1930. 

Qualifications  of. 

Neither  the  Constitution  nor  the  statutes  relating  to  office  of 
county  surveyor  lay  down  any  qualification  for  such  office  other 
than  that  the  county  surveyor  must  be  a  qualified  elector.  No 
special  qualifications  are  required. 

278  PUBLIC  FUNDS 

To  W.  D.  MacGinnis,  Aug.  12,  1930. 

Investment  of  Land  Grant  Funds  of  St.  Agricultural  College. 

The  investment  of  the  Land  Grant  Funds  of  the  State  Agri- 
cultural College  is  vested  in  the  State  Board  of  Agriculture  un- 
der definite  statutory  provisions, — preferably  in.  municipal,  school 
district  and  farm  loan  bonds,  reported  upon  as  to  value  by  the 
county  treasurer  of  the  count}-  in  which  the  lands  securiii":  such 
bonds  are  located,  and  approved  by  the  attorney  general  as  to 
legality. 

The  State  Board  of  Agriculture  is  not  authorized  to  invest 
said  funds  in  securities  of  states  other  than  Colorado.  (Chap.  4, 
S.  L.  1915.) 

279  ELECTIONS 

To  Denzel  L.  Yarnell,  Aug.  18,  1930. 

Designation  by  Vacancy  Committee  prior  to  Primaries. 

Vacancy  committees  chosen  by  party  assemblies  are  without 
power  to  designate  the  candidates  upon  the  primary  ballot,  and 
this  view  has  been  generally  accepted  by  election  officers  through- 
out the  State. 

However,  if  designations  are  tendered  by  such  vacancy  com- 
mittees and  accepted  by  the  county  clerk  and  by  hiiii  caused  to  be 
placed  upon  the  ballot,  and  if  the  persons  so  designated  are  nom- 
inated at  the  primary,  such  nominations  would  be  valid  even  if 
the  courts  should  ultimately  decide  that  vacancy  committees  are 
without  authority  to  act  prior  to  the  primary. 
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280  PRISONERS'  TIME 

To  F.  E.  Crawford,  Aug.  18,  1930. 

Class  A  prisoners. 

In  recommending  good  time,  a  prisoner  should  be  given  credit 
for  all  good  time  given  him  according  to  his  cla>>sification  from 
the  time  he  is  placed  in  that  classification,  for  cacli  month  during 
which  the  sentence  is  being  served. 

281  ELECTIONS 

To  C.  S.  Work,  Aug.  18,  1930. 

Vacancy  Committee, 

Time  limit  for  appointments  by. 

This  office  has  held  repeatedly  that  a  vacancy  committee  ap- 
pointed by  a  party  assembly  cannot  act  prior  to  the  primary  elec- 
tion. This  is  a  question  that  will  ultimately  have  to  be  decided  by 
the  courts. 

Since  the  primary  law  does  not  provide  for  a  vacancy  com- 
mittee to  function  before  a  primary  election  it  does  not,  neces- 
sarily, designate  any  time  limit  within  which  such  designations 
may  be  made. 

If  such  a  committee  could  act  at  all,  then  in  the  absence  of 
any  time  limit,  it  would  follow  that  it  could  make  designations 
up  to  the  time  the  county  clerk  is  required  to  prepare  the  ballot 
for  the  primary. 

If  a  county  clerk  accepts  such  designations  and  causes  them 
to  be  printed  on  the  ballot  and  if  the  persons  designated  are  nom- 
inated at  the  primary,  such  uoTninations  would  probably  be  valid. 

282  ALCOHOL  LAW 

To  C.  H.  McDaniel,  Aug.  Jl,  19:{(). 

Importation  of. 

1  Alcohol  may  be  lawfully  imported  into  this  State  by 
wholesale  dealers  licensed  under  the  laws  of  Colorado.  (Ch.  83. 
('.  L.  1921.) 

2.  Alcohol  and  whiskey  are  treated  separately  by  the  stat- 
uu?s.  Whiskey,  under  the  constitution  and  Ch.  57,  C.  L.  1921, 
cannot  br  imported  into  this  State  except  for  medicinal  or  sacra- 
mental purpcjsrs,  while  alcohol,  under  Ch.  83,  may  hv  imported 
!»y   li('ciisi-<l    wholesale  do.'ib'rs     for  scinit ific   pnrp(jsps 


Attorney  General  of  Colorado  179 

283  ELECTIONS 
To  Fred  0.  Pearce,  Aug.  22,  1930. 

Registration. 

Change  of  affiliation. 

Wliore  a  rogi.stration  board  sit.s  for  three  or  more  consecutive 
days  in  a  precinct  in  a  city  of  from  2000  to  5000  population,  a 
voter  may  change  his  party  affiliation  on  either  of  said  davs. 
rCh.  98,  S.  L.  1927.) 

284  ELECTIONS 

To  J.  G.  Lopez,  August  23,  1930. 

Acceptances. 

Where  the  sole  designee  of  a  party  assembly  for  a  county  office 
files  his  acceptance  of  such  designation  nine  days  after  the  time 
limited  hy  the  prima rv^  act  but  in  ample  time  for  the  county  clerk 
to  prepare  the  ballot  for  the  primary  election  and  place  his  name 
thereon;  and  where  a  vacancy  committee  of  such  assembly  desig- 
nates the  same  person  for  the  same  office,  the  county  clerk  should 
print  his  name  upon  the  ballot,  unless  restrained  by  the  courts. 

285  ELECTIONS 

To  C.  R.  Furrow,  August  26,  1930. 

Vacancy  Committee. 

Designations  prior  to  primaries. 

A  vacancy  committee  appointed  by  a  party  assembly  has  no 
power  to  make  designations  of  candidates  for  the  primary  ballot. 
However,  the  question  has  not  been  settled  by  our  Supreme  Court. 

Consequently  if  such  designations  have  been  made,  certified 
by  the  Secretary  of  State  in  proper  form  and  by  him  transmitted 
to  the  county  clerks,  it  is  the  duty  of  the  county  clerks  to  accept 
and  place  on  the  ballot  the  names  of  those  whose  designations  have 
been  duly  and  properly  filed  in  the  office  of  the  Secretary  of  State. 

286  ELECTIONS 
To  Vera  Rosebrough,  August  28,  1930. 

Precincts  in  extended  corporate  limits.    Registration. 

Where  precinct  lines  have  been  changed  to  coincide  with  en- 
larged corporate  limits  of  a  town  and  thereby  placing  outlying  pre- 
cincts within  a  town  of  from  2000  to  5000  inhabitants,  the  clerk 
and  recorder  should  strike  the  names  from  the  lists  in  the  old  out- 
lying precincts  and  place  them  on  the  precinct  lists  within  the  cor- 
porate limits  so  enlarged. 
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287  ELECTIONS 
To  Mrs.  Wm.  J.  A.  Scott,  August  29,  1930. 

'Residence. 

If  a  voter  lias  actually  established  a  home  in  another  precinct, 
entirely  abandoning  everything  on  which  he  might  base  a  claim  of 
residence  in  his  former  precinct,  he  would  not  be  entitled  to  vote 
in  the  precinct  he  has  left,  under  the  absent  voters'  act  or  other- 
wise, but  should  cast  his  ballot  in  the  precinct  to  which  he  has  re- 
moved. 

288  PRISONERS'  PAROLES 
To  Governor  Adams,  September  4,  1930. 

1.  Under  the  Constitution  and  the  statutes  of  the  State  the  power  and 

authority  to  issue  paroles  to  persons  sentenced  to  the  state  peni- 
tentiary is  reposed  in  the  Governor  only.  (Citing  statutes  and 
authorities.) 

2.  Where    the    minimum    sentence,    reduced    by    good    time    allowances 

(under  the  Indeterminate  Sentence  Act),  has  been  served  and  such 
fact  is  made  to  appear  to  the  Governor  by  the  prison  authorities, 
the  Governor  is  not  compelled  to  issue  a  parole  in  any  instance, 
but  may  exercise  discretion  in  every  case,  "under  such  rules  and 
regulations  as  he  may  prescribe."     (Sec.  7158.) 

September  4,  1930. 
Hon.  William  H.  Adams, 
Oovemor  of  Colorado, 
Capitol  Build injr, 
Denver,  Colorado. 

Dear  Governor : 

On  the  25tJi  iilt.,  you  directed  our  attention  to  the  parole  pro- 
visions of  the  Colorado  indeterminate  sentence  act  and  asked  our 
opinion,  in  writing,  upon  the  following  questions,  viz. : 

Whether  or  not  paroles  of  convicts  from  tlic  stale 
penitentiary  can  become  effective  without  action  upon  the 
pari  of  the  Governor ;    and. 

If,  under  said  statutes,  action  upon  the  part  of  the 
Governor  is  nece.ssarj'  in  order  to  make  paroles  effective, 
is  snc.h  action  mandatory  or  is  it  discretionary  upon  the 
part  of  llie  Governor? 

Section  7.  Article  IV,  of  our  State  Constitution  provides  that : 

"The  jfovemor  shall  have  power  to  ^ant  reprieves. 
eonuMUtations  and  pardons  after  conviction,  for  all  of- 
feiisM's  except  tn'a.son,  and  except  in  ca.se  of  impeachment, 
subjiv.t   U>  such  rejriilations  as  may  be  prescril>ed  by  law 

rehttivM   to  t)i«'   mMTiiv"  n^   Mpplyinpr  for  par»^'»M^    b'lt    lii« 
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shall  in  every  case  where  he  may  exercise  this  power,  send 
to  the  g-eneral  assembly  at  its  first  session  thereafter,  a 
transcript  of  the  petition,  all  proceedings,  and  the  reasons 
for  his  action.  ^  * 

Our  indeterminate  sentence  act  was  adopted  in  1899  and  now 
comprises  Sections  7156-7161,  Compiled  Laws  of  Colorado,  1921. 

The  sections  of  that  act  pertinent  to  this  discussion  are  as 
follows : 

Sec.  7156.  ''When  a  convict  is  sentenced  to  the  state 
penitentiary,  otherwise  than  for  life,  for  an  offense  or 
crime  committed  after  the  passage  of  this  act,  the  court 
imposing  the  sentence  shall  not  fix  a  definite  term  of  im- 
prisonment, but  shall  establish  a  maximum  and  a  mini- 
mum term  for  which  said  convict  maj^  be  held  in  said 
prison.  The  maximum  terai  shall  not  be  longer  than  the 
longest  term  fixed  by  law  for  the  punishment  of  the  of- 
fense of  which  he  was  convicted,  and  the  minimum  term 
shall  not  be  less  than  the  shortest  term  fixed  by  law  for 
the  punishment  of  the  offense  of  which  he  was  convicted. ' ' 

Sec.  7158.  "The  governor  shall  have  authority,  under 
such  rules  and  regulations  as  he  may  prescribe,  to  issue 
a  parole  or  permit  to  go  at  large  to  any  convict  who  now 
is,  or  hereafter  may  be,  imprisoned  in  the  said  peniten- 
tiary under  a  sentence  other  than  a  life  sentence,  who 
may  have  served  the  minimum  term  pronounced  by  the 
court,  or,  in  the  absence  of  such  minimum  term  pro- 
nounced by  the  court,  the  minimum  term  provided  by 
law  for  the  crime  for  which  he  was  convicted ;  Provided, 
That  any  convict  who  shall  make  an  assault  with  a  deadly 
weapon  upon  any  officer,  employe  or  other  contact  of  said 
penitentiary  shall  not  be  eligible  to  parole  under  this  act.*' 

Sec.  7159.  ''Every  such  convict,  while  on  parole, 
shall  remain  in  the  legal  custody  and  under  the  control  of 
the  commissioners  of  the  penitentiary  and  shall  at  all 
times  be  subject  to  such  rules  and  regulations  as  they 
may  prescribe,  and  shall  be  subject  at  any  time  to  be 
taken  back  within  the  enclosure  of  the  penitentiary  from 
which  he  was  permitted  to  go  at  large  for  any  reason 
which  may  be  satisfactory  to  the  commissioners  and  at 
their  sole  discretion ;  and,  upon  the  request  of  the  com- 
missionei*s,  the  governor  may  order  said  paroled  convict 
to  be  returned  to  the  penitentiary.  Full  power  to  retake 
and  return  any  such  paroled  convict  to  the  penitentiary 
from  which  he  was  permitted  to  go  at  large,  is  hereby 
expressly  conferred  upon  the  governor,  whose  written 
order,  when  duly  signed  and  attested  by  the  seal  of  the 
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State  of  Colorado,  shaU  be  a  sufficient  warraut  author iziiij^ 
all  officers  named  therein  to  return  to  actual  custody  in 
the  penitentiary  from  which  he  was  permitted  to  j?o  at 
large  any  paroled  convict,  and  it  is  hereby  made  the  duty 
of  all  officers  to  execute  said  order  the  same  as  in  ordinar>^ 
criminal  process." 

Sec.  7161.  ''This  act  shall  not  bo  construed  in  any 
sense  to  operate  as  a  discharge  of  any  convict  paroled 
under  its  provisions  but  simply  a  permit  to  any  such  con- 
vict to  go  without  the  enclosure  of  the  penitentiary,  and 
if,  while  so  at  large,  he  shall  so  behave  and  conduct  liim- 
self  as  not  to  incur  his  reincarceration,  then  he  shall  be 
deemed  to  be  still  serving  out  the  sentence  imposed  upon 
him  by  the  court  and  shall  be  entitled  to  good  time  the 
same  as  if  he  had  not  been  paroled.  But  if  the  said  pa- 
roled prisoner  shall  be  returned  to  the  said  penitentiary, 
as  hereinbefore  provided,  then  he  shall  serve  out  his  orig- 
inal sentence  as  pro\dded  for  in  section  ;")  of  this  act." 

It  will  be  noted  that  Section  7156,  which  is  the  first  section  of 
the  indeterminate  sentence  act,  provides,  in  substance,  that  courts. 
in  sentencing  prisoners  to  the  penitentiary,  shall  fix  a  maximum 
and  a  minimum  term  of  imprisonment,  while  Section  7158  (herein- 
after more  fully  discussed)  provides  for  the  issuance  of  paroles  to 
convicts  who  ''may  have  served  the  minimum  term  pronounced 
by  the  court." 

Other  sections  of  our  statutes  make  j)rovision  for  certain  so- 
called  good  time  allowances  to  convicts.  Those  statutes  comprise 
Sections  756-758,  Compiled  liaws  of  Colorado.  1921.  which  read  as 
follows: 

Sec.  756.  "That  everj-  convict  who  is  now,  or  may 
hereafter  be,  imprisoned  in  the  ]KMiitentiary.  and  who 
shall  have  performed  faithfully,  and  all  who  shall  here- 
after perform  faithfully,  the  duties  assigned  to  him  dur- 
ing his  imprisorunent  therein,  shall  be  entitled  to  a  deduc- 
tion from  the  time  of  his  sentence  for  the  respective 
years  thereof,  and  proportionately  for  any  part  of  a  year, 
when  there  shall  be  a  fractional  part  of  a  year  in  tlie 
sentence,  to-wit  :  For  the  first  year,  one  month:  for  tin* 
second  year,  two  months;  for  tlie  third  year,  three  months; 
for  the  fourth  yejir,  four  months;  for  the  fifth  year,  live 
months;   for  the  sixth  and  succeeding  year,  six  months." 

Sec.  757,  "Hereafter  convicts  of  the  state  peniten- 
tiary unde|going  sentence  in  accordance  with  law  who 
shall  or  may  be  engaged  in  work  connected  with  said 
penitentiary  outside  the  walk  of  said  institution,  anci 
known  ns  'trusty  prison«'r<'  and   wh*^  -)'•'!'   i  "  •employed 
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on  the  ranches  or  gardens,  lime  kilns  or  quarries,  stone 
yards  or  quarries,  or  upon  public  roads  and  highways  in 
this  state  in  accordance  with  law,  or  at  any  other  class  of 
work  without  the  wall  of  said  prison,  and  who  shall  con- 
duct themselves  in  accordance  with  the  rules  of  the  prison 
and  perform  their  work  in  a  creditable  manner,  mav%  upon 
approval  of  the  warden,  be  granted  such  good  time  in 
addition  to  that  allowed  by  law  as  the  board  of  corrections 
may  order,  not  to  exceed  ten  (10)  days  in  any  one  calen- 
dar month.  This  granting  of  additional  good  time  is  not 
to  be  construed  as  affecting  any  so  called  'trusty  prisoner' 
who  shall  at  any  time  be  engaged  in  the  regular  prison 
duties  while  confined  within  the  walls  of  the  peniten- 
tiary/' 

Sec.  758.  ''The  board  of  corrections  is  hereby  em- 
powered to  adopt  a  special  rule  applicable  solely  to  con- 
victs employed  as  herein  authorized  and  contemplated, 
whereby  convicts  so  employed  shall  be  granted  additional 
good  time  allowance,  conditioned  upon  their  good  behavior 
and  cheerful  compliance  with  all  rules  that  may  be  made 
by  said  board  for  the  management  and  control  of  convicts 
so  employed." 

In  view  of  the  language  of  the  indeterminate  sentence  act,  as 
already  quoted,  to  the  effect  that  paroles  may  be  granted  upon  the 
expiration  of  the  minimum  term  "as  pronounced  by  the  court," 
the  preliminary'  question  at  once  arises  as  to  whether  or  not,  in 
determining  the  date  when  a  prisoner  is  eligible  to  parole,  good 
time  allowances  provided  for  by  the  statutes  last  above  quoted  may 
be  deducted  from  the  actual  minimum  period  of  imprisonment  des- 
ignated hy  the  court,  or  whether,  on  the  contrary,  the  prisoner 
must,  in  all  cases,  sers^e  such  full  minimum  period  before  he  is, 
under  any  circumstances,  entitled  to  apply  for  a  parole. 

These  statutes  relating  to  good  time  allowances  and  to  paroles 
all  concern  the  same  general  subject  matter  of  discipline  of  con- 
victs, and  it  is  a  well  established  principle  that  statutes  in  pari 
materia  are  to  be  construed  and  considered  as  a  whole.  (Sugar 
City  V.  Commissioners,  57  Colo.  432,  444.)  It  is  also  a  well  recog- 
nized rule  that  the  laws  of  the  State  enter  into  and  become  a  part 
of  judgments  rendered  by  its  courts.  (People  v.  Jovce,  246  Til. 
124.) 

We  conclude  that  the  statutes  providing  for  allowances  of 
good  time  must  be  considered  in  interpreting  the  meaning  of  the 
phrase  "minimum  term  pronounced  by  the  court"  as  used  in  the 
parole  section  of  the  indeterminate  sentence  act. 

Our  opinion  therefore  is  that  these  good  time  allowances  may 
properly  be  deducted  from  the  minimum  term  pronounced  by  the 
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court,  in  order  to  det<»rmiiie  the  date  upon  which  the  prisoner  be- 
comes eligible  to  parole. 

The  case  of  Diiehay,  et  aL,  v.  Thampson  (C.  C.  A.  9th  Circuit) 
223  Fed.  305,  aifirming  217  Fed.  484,  strongly  srupports  this  view. 
Moreover,  our  Supreme  Court  in  the  case  of  In  re  Blocker,  69  Colo. 
259,  held  that,  where  statutes  relating"  to  terms  of  imprisonment  of 
convicts  are  ambignous  and  thus  susceptible  of  two  interpretations, 
that  construction  should  be  adopted  which  operates  in  favor  of 
liberty. 

Furthermore,  we  are  advised  that,  ever  since  the  enactment  of 
this  indeterminate  sentence  law,  it  has  been  considered  by  public 
officers  charg-ed  wdth  its  administration  that,  in  determining"  the 
time  when  a  convict  is  entitled  to  apply  for  a  parole,  allowances 
under  the  good  time  statutes  should  be  deducted  from  the  minimum 
term  pronounced  by  the  court.  Thus,  for  instance,  it  appears  in  the 
published  Biennial  Report  of  the  State  Board  of  Pardons  for  the 
years  1901-1902,  that  under  date  of  October  17,  1901,  Mr.  William 
L.  Dayton,  then  an  eminent  attorney  of  the  Denver  Bar.  and  a 
member  of  the  State  Board  of  Pardons,  caused  a  letter  to  be  ad- 
dressed to  the  various  district  judges  of  the  State  for  the  purpose 
of  ascertaining  their  vie^^^  concern  ins:  the  administration  of  the  in- 
determinate sentence  act.   In  that  letter,  Mr.  Da>i^on  said : 

''Under  the  law,  prisoners  sentenced  to  the  peniten- 
tiary are  eligible  to  parole  wlion  the  minimum  term  has 
been  served,  allowing  for  good  time  as  prescrilied  bv  stat- 
ute.'* 

So  far  as  our  information  goes,  each  succeeding  Governor  of 
the  State,  from  the  time  of  the  enactment  of  the  indetenninate 
sentence  law,  has  considered  that  good  time  allowances  are  ])rop- 
erly  deductible  from  the  minimum  term,  in  order  to  determine  the 
date  at  which  convicts  are  eligible  to  parole.  We  arc  informed  that 
Governors  Julius  C.  Gunter,  Oliver  II.  Shoup,  William  E.  Sweet 
and  Clarence  J.  Morley,  each  uniformly  acted  upon  this  assump- 
tion. And  our  information  is  that  the  former  Board  of  Pardons 
and  the  Colorado  Board  of  Corrections  always  so  construed  the 
law. 

The  courts  have  very  fref^uently  held  that  the  interpretation 
nniformly,  and  over  a  long  period  of  years,  placed  upon  an  ad- 
ministrative statute  by  tlie  public  oHicei-s  charged  with  its  enforce- 
ment is  entitled  to  great  weight  in  determining  its  true  meaning, 
where  the  statute  itself  is  ambiguous.  Thus,  in  the  case  of  In  rr 
Lands,  18  Colo.  359,  367,  the  Court  said  : 

"The  practical  const nn-t ion  given  to  a  statute  by  the 

public  officers  of  the  vt-.i.-    .•hnr'-'.'d    witli    iho    iHM-rnrin.nicr 
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of  public  duties  in  connection  therewith,  is  always  entitled 
to  consideration,  in  c^ses  of  doubt/' 
See  also: 

Hessi-ch  v.  Maynihan,  83  Colo.  43,  57. 

The  United  States  Supreme  Court,  in  construing  a  federal 
statute,  invoked  the  same  principle  in  Kern  River  Co.  v.  United 
States,  257  U.  S.  154,  where  the  Court  said : 

''Even  if  the  meaning  were  not  otherwise  made  plain, 
we  should  be  slow  to  reject  the  construction  thus  put  upon 
the  section  by  the  head  of  the  department  charged  with 
administering  it." 
See  further: 

United  States  v.  Minnesota,  270  U.  S.  205, 
Wisconsin  v.  Illinms,  278  U.  S.  367 ;  73  L.  Ed.  426, 

Coming,  then,  to  the  precise  questions  submitted  by  you,  as 
above  stated,  we  refer  again  to  the  terms  of  the  indeterminate  sen- 
tence act,  and  direct  attention  to  the  fact  that  Section  7158,  al- 
ready quoted  in  full,  provides,  among  other  things,  that : 

''The  governor  shall  have  authoritj^  under  such  rules 
and  regulations  as  he  may  prescribe,  to  issue  a  parole,  or 
permit  to  go  at  large,  to  any  convict  who  is  now,  or  here- 
after may  be,  imprisoned  in  the  state  penitentiary,  under 
a  sentence  other  than  a  life  sentence,  who  may  have  served 
the  minimum  term  pronounced  by  the  court." 

Thus  it  wQl  be  observed  that  by  the  clear  and  express  lan- 
guage of  the  statute  itself,  the  power  and  authority  to  issue  pa- 
roles is  reposed  in  the  governor.  There  is  no  statute  of  this  state 
which,  either  expressly  or  by  any  reasonable  implication,  vests, 
or  purports  to  vest,  in  any  other  official  or  board  whatsoever,  the 
power  to  issue  paroles  to  persons  sentenced  to  the  state  penitentiary. 

Moreover,  many  of  the  courts  hold  that  a  parole  is  equivalent 
to  a  commutation  of  sentence  (see  Duehay  v.  Thompson,  supra). 
while  other  courts  have  said  that  a  parole  is  a  conditional  pardon. 
State  V.  Yoites,  183  N.  C.  753;  State  v.  Aslier  (Mo.)  246  S.  W.  911, 
913.  Our  state  constitution,  as  already  quoted,  reposes  in  the  Gov- 
ernor the  power  to  grant  commutations  and  pardons.  Therefore, 
had  our  indeterminate  sentence  act  purported  to  vest  the  power  to 
issue  paroles  in  any  other  authority  than  the  Governor,  it  would 
have  been  of  at  least  doubtful  constitutionality. 

Since  said  Section  7158  expressly  provides  that  the  Governor 
may  issue  paroles  to  penitentiary  convicts  and  since  no  other  stat- 
ute makes  any  provision  whatever  for  the  issuance  thereof,  it  nec- 
essarily follows  that  no  parole  can  be  issued  except  by  the  Gov- 
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ernor;  that  is  to  say,  action  upon  tlie  ])art  of  the  Governor  is  abso- 
lutely essential  to  a  valid  parole. 

Your  last  question  raises  the  issue  as  to  whether  or  not  it  is 
mandator^'  upon  the  part  of  the  Governor  to  issue  a  parole,  where 
the  minimum  sentence,  as  reduced  by  good  time  allowances,  ha.s 
been  served,  and  such  fact  is  made  to  appear  to  the  Governor  by 
the  prison  authorities. 

Upon  this  point,  we  heg  to  advise  you  that  we  are  clearly  and 
positively  of  the  opinion  that  it  is  not  mandatory  upon  the  Gov- 
ernor to  issue  a  parole  in  any  instance  whatsoever,  but  that  he  has 
a  discretion  to  exercise  in  e\ery  case. 

The  language  of  the  statute  itself  clearly  points  to  this  con- 
clusion. Thus,  the  statute,  w'e  repeat,  provides  that  the  Governor 
** shall  have  authority^  under  such  rules  and  regulations  as  he  may 
prescribe."  to  issue  a  parole  to  anif  convict. 

We  here  direct  attention  to  the  provision  of  the  statute  em- 
powering the  Governor  to  issue  i)aroles  ^^uiidcr  siu-h  rulc,'^  and  regu- 
lations" as  he  may  prescribe.  The  statute,  it  thus  appears,  con- 
templated that  the  Governor  should  formulate  and  apply  fixed, 
though  not  necessarih'  unalterable  or  inflexible,  rules  under  which 
paroles  would  be  issued.  In  fact,  we  find,  for  instance,  that  in 
1901,  Governor  Orman  formulated  and  promulgated  a  set  of  rules 
for  the  issuance  of  paroles.  These  rules  appear  to  have  been,  from 
time  to  time  thereafter,  amended  in  minor  details,  by  successive 
governors,  but  the  procedure  to  be  followed  in  applying  for  pa- 
roles, then  established,  appears  to  have  been  followed  without  sub- 
stantial deviation  by  everj-  governor  since  that  time. 

We  are  aware  of  the  fact  that,  for  a  considerable  period  of 
years  past,  the  successive  governors  of  the  State  appear  to  have 
proceeded  largely  upon  the  as.sumption  that  the  parole  provision  of 
our  indeterminate  .sentence  act,  Avhen  construed  with  the  good  time 
statut^r>'  provisions,  was  intended  to,  and  does,  o]ierate  practically 
automatically,  with  the  result  that  the  duties  of  the  governor  in  the 
premises  are  rather  perfunctory'  in  character.  This  impression,  we 
think,  has  resulted  largely  from  the  fact  that  the  parole  rules 
promulgated  by  governors  years  ago.  and  since  continued  in  force, 
devolved  upon  the  warden  of  the  penitentiarv'  the  duty  of  making 
recommendations  jls  to  whether  or  not  a  parole  ought  to  be  granted 
in  each  individual  instance,  where  an  application  iherofor  is  made. 
And,  it  is  true  that,  since  the  almliton  of  the  Board  of  Pardons, 
the  governor,  as  a  practical  proposition  is  alnuxst  wliolly  withoul 
effective  facilities  for  making  an  independent  investigation  of  pa- 
role applications. 

But,  however  this  may  be,  the  language  of  the  J^atute  itself 
upon  this  point  is  so  clear,  ])ositive  and  unequivocal  in  its  terms 
that,  in  our  opinion,  no  other  conclusion  can  be  deduced  therefrom 
than  that  it  was  intended  that  paroles  can  be  granted  by  the  gov- 
rrnor  onlv.  and  that  the  irovenior  must  actually  exerri.v  the  an 
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thority  reposed  in  him  by  said  Section  7158  before  a  convict  may 
be  released  upon  parole;  in  a  word,  that  section  is  not  self-execut- 
ing, but  its  operation  depends  upon  the  will  of  the  Chief  Executive. 
Such  indeed  was  the  interpretation  placed  upon  this  statute 
at  its  very  inception.  At  that  time  Hon.  Charles  S.  Thomas,  a  very 
able  and  distinguished  lawyer,  afterwards  a  member  of  the  United 
States  Senate,  was  governor  of  this  State.  In  his  address  to  the 
Thirteenth  General  Assembly,  which  convened  just  prior  to  the 
close  of  his  term  of  office,  Governor  Thomas  said : 

''The  so-called  indeterminate  sentence  act  went  into 
operation  in  August;  1899.  It  was  approved  ^Wth  some  re- 
luctance, but  an  effort  has  been  made  to  give  it  a  fair  trial. 
The  rules  adopted  under  its  provisions  confine  its  opera- 
tions to  those  serving  for  a  first  offense,  and  require  that 
recommendations  shall  be  made  by  the  warden  to  the  com- 
missioners, and  by  them  to  the  governor.  Eighty -three 
men  have  been  given  their  liberty  in  consequence  up  to 
the  first  of  December  last,  only  five  of  whom  have  violated 
their  agreements.  It  is  difficult  to  pass  judgment  upon 
this  act  after  so  short  a  period  of  experiment.  Neverthe- 
less, I  am  not  satisfied  that  it  is  wholly  desirable,  or  that  it 
has  tended  to  a  decrease  of  crime.  On  the  contrary,  I 
think  that  crimes  are  lessened  in  proportion  as  the  cer- 
tainty of  punishment  for  their  commission  is  increased. 
The  privilege  of  parole,  added  to  the  power  of  pardon, 
largely  extends  the  probability  of  relief,  and  I  think  nec- 
essarily emboldens  the  criminal.  The  pro^dsions  of  the  act 
should  certainly  be  restricted  by  statute  instead  of  hy  rule 
to  first  offenders.  To  carr\^  it  further  would  be  to  indi- 
rectly sanction  the  repetition  of  offenses. ' ' 

Thus  it  is  clear  that  Governor  Thomas  was  of  the  opinion  that 
the  parole  provisions  of  the  indeterminate  sentence  act  were  of  a 
purely  permissive  and  discretionary,  rather  than  mandatory,  char- 
acter, for  he  adopted  a  rule  limiting  the  operation  of  these  parole 
provisions  to  first  offenders,  despite  the  fact  that  the  statute  itself 
made  no  distinction  between  first  offenders  and  second  or  subse- 
quent offenders.  True,  he  said  this  limitation  should  have  been 
written  into. the  statute,  but  in  its  absence  he  considered  that,  since 
the  statute  was  merely  permissive  in  character,  he  could  limit  its 
operation  by  rules  adopted  by  him. 

Although  somewhat  beside  the  immediate  subject  of  this  opin- 
ion, we  feel  that  we  should  direct  attention  to  the  extremely  broad 
and  unlimited  powers  purporting  to  be  granted  to  the  Colorado 
Board  of  Corrections  by  Section  758,  in  allo-sving  good  time  to  con- 
victs employed  outside  the  prison.  A  statute  granting  such  sweep- 
ing powBr  to  an  administrative  board  to,   in  effect,  modify  the 
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judj^ineiits  of  courts  is  obviously  of  doubtful  wisdom,  and  in  our 
opinioii  this  matter  in  particular  should  receive  the  attention  of 
the  next  General  Assembly. 

If  it  meets  with  your  approval,  this  department  will  make  an 
exhaust i^T  examination  and  study  of  the  statutes  and  court  deci- 
sions of  other  states  relating:  to  paroles  and  gx)od  time  allowances, 
to  the  end  that  you  and  the  General  Assembly  may  have  the  benefit 
of  the  legislation  and  experience  of  other  states,  if  it  shall  be  de- 
termined that  reforms  in  our  laws  in  this  behalf  ought  to  be 
effect-ed. 

May  we  also  say  that  this  department  stands  ready  to  aid 
you,  in  such  manner  as  you  may  desire,  in  nifiking  investigation 
of  parole  applications  presented  to  you  for  consideration. 

Respectfully  yours, 

JOHN  S.  UNDERWOOD, 

Attorney  General. 
CHARLES  ROACH, 

Deputy  Attorney  General, 
OLI\^R  DEAN, 
Assistant  Attorney  General. 

RE  PAROLES— MEMORANDUM  OF  CASES  NOT 
CITED  IN  OPINION. 

Power  in  governor  to  grant  pnnlons  implies  power  to  in*ant 
paroles.   20  R.  C.  L.  page  577. 

Commutation  by  parole  board  unconstituti(mal  as  convicting 
with  pardoning  power.  20  R.  C.  Iv.  pnire  'u^.  Sec.  08.  Some  ex- 
ceptions in  note  to  last  above. 

Texas  Constitution  gives  Governor  ])ower  to  grant  rejineves, 
commutations  and  pardons.  Held  that  legislature  can  place  no 
limitations  on  governor's  power.  Ex  parte  Nelson  (Tex.l  209  S. 
W.  148. 

Statute  authorizing  court  to  susj^end  sentence  after  conviction 
does  not  encroach  upon  constitutional  f)ower  of  governor  to  grant 
reprieves,  and  pardons.  People  ex  rel.  etc.,  v.  Court  CX.  Y.^i  23 
L.  R.  A.  856. 

Contra: 

Snodgrassv.  State  (Tex.)  41  L.  R.  A.  (NS)  1144. 

Indeterminate  sentence  law  looks  to  rehabilitation  of  persons 
imprisoned  in  the  y>enitentiary.  Garvey  v.  l*.ro\m.  et  nl..  90  Kan. 
122. 

Tender  constitutional  provision  giving  governor  power  to 
(rrant  reprieves,  commutation-    .»  .r'>i..<  -.iwi  m-m-.i-^iw  i...l.t  tli',t  .rov 
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emor  has  exclusive  power  to  parole  and  that  a  statute  conferring 
pardoning-  powers  upon  other  state  officers  and  restricting  the  gov- 
ernor is  unconstitutional.  Re  William  Ridley  (Okla.)  26  L.  R.  A. 
(NS)  110.  To  the  same  effect,  State  v.  Hamilton  (la.)  220  N.  W. 
313. 

Recommendation  of  a  board  maj^  be  made  requisite  to  a  par- 
don by  the  governor  under  a  constitutional  provision  that  the  gov- 
ernor shall  have  power  to  grant  pardons  upon  such  conditions  as 
may  be  provided  by  law.  Laird  v.  Sims  (Ariz.)  L.  R.  A.  1915F, 
519. 

The  last  cited  case  seems  to  stand  alone.  See  note  appended 
thereto.  ''Reprieves,  commutations  and  pardons"  does  not  in- 
clude ''paroles"  (Const.).  No  parole  until  minimum  sentence 
served.   State  v.  Court  (Ariz.)  47  A.  L.  R.  401. 

Power  of  court  to  inquire  into  motives  of  governor  in  granting 
power.  Henry  v.  State,  52  L.  R.  A.  (NS)  113. 

The  parole  act  becomes  a  part  of  everv  judgment.  Woods 
V.  State  (Tenn),  L.  R.  A.  1915F,  on  539. 

Statute  providing  for  indefinite  allowance  of  good  time  to 
prisoners  unconstitutional  as  a  delegation  of  legislative  authority. 
Fite  V.  Stat^  (Tenn.),  1  L.  R.  A.  (NS)  520. 

Court  wiU  not  inquire  into  governor's  motive  in  granting 
power.  Jamison  v.  Flanner  (Ksm.,  1924),  35  A.  L.  R.  973.  See 
also  30  A.  L.  R.  on  241. 

An  act  authorizing  a  board  to  parole  does  not  violate  the  con- 
stitutional provision  granting  to  the  governor  the  ])ower  to  pardon. 
Board  v.  DeMoss,  157  Ky.  289,  163  S.  W.  183. 

The  Illinois  statute  provides  that  good  time  alloAvances  may 
be  deducted  from  the  minimum  sentence.  3  11].  Ann.  St.  Chap.  38, 
Sec.  795.  A  parole  is  not  a  pardon.  In  re  Court  of  Pardons,  97 
N.  J.  Eq.  555,  129  Atl.  624,  630.  A  parole  is  a  conditional  pardon. 
Cyclopedic  Law  Die.  2nd  Ed.,  page  742. 

289  ELECTIONS 

To  E.  B.  Cornell,  Sept.  4,  1930. 

Printing  ballots  after  death  of  candidate,  before  primary. 

Where  the  sole  designee  of  a  political  assembly  of  a  candidate 
for  nominations  for  the  office  of  District  Judge  dies  before  the 
primarj^  election,  his  name  should  not  be  printed  upon  the  primary 
ballot  but  appropriate  spaces  should  be  left  upon  the  ballot  to 
enable  the  electors  to  vote  for  the  candidate  for  nomination  for 
election  for  the  term  for  which  the  designation  was  made,  and  a 
space  should  also  be  left  upon  the  ballot  to  enable  the  voters  to 
select  a  candidate  for  election  for  the  balance  of  the  old  term  be- 
tween the  November  election  and  the  beginning  of  the  new  term. 
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290  ELECTIONS 

To  Lida  M.  Oringdulph,  !Sept.  4,  1930. 

Paroled  prisoner's  right  to  vote. 

Under  Art.  7,  Sec.  10  of  the  constitution,  '*No  person  while 
confined  in  any  public  prison  shall  be  entitled  to  vote;  but  every 
such  person  who  was  a  qualified  elector  prior  to  such  imprison- 
ment, and  who  is  released  therefrom  by  virtue  of  a  pardon  or 
.  .  .  of  having  served  out  his  full  tei-m  of  imprisonment,  shall, 
without  further  action  be  invested  with  all  the  right.s  of  citizen- 
ship.''    .     .     . 

While  it  is  not  clear  from  the  language  of  the  provision  that 
one  on  parole  can  be  said  to  have  served  his  full  term  of  imprison- 
ment, he  is  not  in  a  literal  sense,  confined  in  a  public  prison,  and 
so,  probably,  does  have  the  right  to  vote. 

291  SHERIFF'S  FEES 

To  William  F.  Haywood,  Sept.  9,  1930. 

Sale  of  property  under  distraint  warrant  for  taxes. 

Under  Sec.  7378,  C.  L.  1921,  the  officer  collecting  money  by 
virtue  of  distraint  warrant  is  entitled  to  the  regular  fees  and  ten 
per  cent  commission,  and  in  addition,  he  would  be  entitled  to  the 
commission  provided  in  Sec.  7882,  C.  L.  1921,  the  amount  of  which 
dependent  on  the  class  of  the  county  and  the  amount  realized  by 
the  transaction. 

292  COUNTY  COURT 

To  Harry  Benoit,  Sept.  12,  1930. 

The  County  Court  in  Colorado  is  a  court  of  record,  having 
jurisdiction  of  all  probate  proceedings,  of  all  civil  cases  invohnng 
not  more  than  $2,000,  and  of  misdemeanor  charges. 

A  summons  from  the  County  Court  is  accepted  and  served 
in  any  county  in  the  State  without  any  showing  as  to  the  authority 
of  the  signor,  and  may  be  served  anywhere  in  the  United  States  or 
its  possessions. 

293  COUNTY  AGRICULTURAL  AGENT 

To  Hugh  Gilmore.  Sept.  13,  1930. 

Appointment  of. 

A  request  for  tlw*  appointment  of  a  County  Agricnltural 
agent  signed  by  at  least  100  farming  taxpayers  may  be  filed  with 
the  Board  of  County  Commis.si oners,  but  under  See.  3024.  C.  L. 
1921,  it  is  the  duty  of  the  board  to  delenninc  whether  such  agent 
shall  bo  employed  and  hinMJ.  and  this  duty  cannot  be  delegated 
by  the  board  to  any  other  person  or  group,  by  such  a  method  as  a 
Ktraw  ballot. 
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294  TAXATION 

To  S.  S.  SpUlars,  Sept.  16, 1930. 

County  Equalization  Bd. 

Horizontal  reduction. 

The  county  board  of  equalization  may  order  a  horizontal  re- 
duction in  valuations  on  propertj^  under  Sec.  15  of  Art  X  of  the 
State  Constitution,  but  said  section  also  reposes  the  final  authority 
in  such  matters  in  the  State  board  of  equalization. 

295  PUBLIC  TRUSTEE 

To  Bertram  B.  Beshoar,  Sept.  19,  1930. 

Redemption  from  sales  of  Public  Trustee. 

Since  sections  5055  and  5951,  C.  L.  1921  were  not  repealed  by 
the  act  of  1929,  those  sections,  pro\ading  for  redemption  by  a 
judgment  creditor,  remain  in  force,  and  such  judgment  creditor 
would  have  until  the  expiration  of  the  nine  months'  period  in  which 
to  redeem  from  the  sale.  Therefore  a  deed  by  the  public  trustee 
should  not  be  issued  until  the  expiration  of  the  nine  months'  period 
allowed  for  redemption.  Consideration  of  this  act  as  affects  fore- 
closure of  instruments  executed  prior  to  taking  effect  of  1929  act. 

296  ELECTIONS 

To  Walter  S.  Kennedy,  Sept.  19,  1930. 

Acceptance  of  Candidates  whose  names  are  written  on  ballot 
at  primary. 

Under  Sec.  7555  of  the  Election  Law  a  person  whose  name  is 
written  on  a  primary  ballot  and  who  thus  receives  the  most  votes 
for  the  office,  becomes  the  candidate  for  that  office  of  the  party  on 
whose  ballot  his  name  is  written,  without  the  necessity  of  any  ac- 
ceptance on  his  part.  His  name  should  be,  placed  on  the  ballot 
unless  he  files  a  withdrawal.     (Sec.  7567,  C.  L.  1921.) 

297  ELECTIONS 

To  H.  C.  Grable,  Sept.  19,  1930. 

Compensation  of  Election  officials. 

Under  Sec.  7700,  C.  L.  1921,  election  officials  would  be  paid  at  the  rate 
of  $5.00  for  the  first  eighteen  hours'  work,  but  where  certifica- 
tion has  been  made  that  the  time  expended  exceeded  18  hours, 
the  county  board  has  the  right  to  go  back  of  certification  and  de- 
termine for  itself  whether  compensation  for  more  than  one  day 
should  be  allowed. 

Mr.  H.  C.  Grable,  September  19,  1930. 

County  Clerk  and  Kecorder, 
Greeley,  Colorado. 

Dear  Sir: 

You  have  verbally  asked  for  an  opinion  as  to  the  construction 
and  effect  of  Section  7700,  C.  L.  1921,  fixing  the  comi)ensation  of 
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election  officials  where  the  county  board  has  acted  as  provided  in 
said  section.  Your  first  ([uestion  in  substance  is,  How  loiij?  must 
election  officials  work  in  order  to  earn  more  than  one  day's  pr\y  of 
$5.00.  Your  second  question  is  where  it  is  apparent  that  the  work 
could  have  been  done  within  IS  hours  but  certification  has  been 
made  that  the  time  expended  exceeded  18  hours,  lias  a  county 
board  the  authority  to  go  back  of  certification  and  determine  for 
itself  whether  compensation  for  more  than  a  day  should  l>e  allow«Ml. 
On  your  first  question,  oui-  advice  is  that  in  order  to  earn  a 
second  day's  compensation  the  official  must  have  actually  worked  a 
total  of  something-  over  18  hours.  On  your  second  question  where 
it  is  apparent  from  the  number  of  votes  cast  the  work  of  counting 
same  and  making  up  the  proper  return  could  reasonably  have  been 
done  in  18  hours  or  less  the  coiinty  board  would  be  justified  in 
allowing  compensation  for  one  daj^  only.  Section  770*?  ,C.  L.  1921. 
has  reference  only  to  cities  or  consolidated  city  and  county  govern- 
ments of  which  Denver  is  the  only  instance  in  this  stAte. 

Very  truly  yours, 

JOHN  S.  UNDERWOOD, 

Attorney  General. 

By  ARTHUR  L.  OLSON. 

Assistant  Attorncn-  (lonpral. 


298  ELECTIONS 

To  Albert  E.  Correll,  Sept.  19.  1930. 

Primary  Elections. 

Under  Sec.  7555  a  person  who  received  the  most  votes  by  hav- 
ing his  name  wTitten  in  for  a  certain  office  l>ecomes  the  candidate 
of  the  party  for  thnt  office  jind  shonld  be  so  certified  in  makin'j'  nn 
the  ballotK. 

No  a<'.ceptanc('  is  re(|uirc(l  to  be  tilcti  l)y  a  person  so  nominated 
aiui  he  Ikm-othos  tlio  n(»niinoo  of  the  pnrty  witliout  fnrtlior  nction  on 
hift  part. 

Such  can^liilatc  ni.iy  witlnlr.iw  troni  tin*  uoiiim.it  ion  ,it  .my 
time  |)rior  to  ten  days  Ix-forc  the  dretion.  by  filing  with  the  connty 
e.Iork  a  written  instrument  declining  such  nomination.  whi<'h  instni- 
mi'Tit  should  Ik*  signed  and  acknowledged  by  siich  c.-miH.l.itc  before 
an  officer  authorized  to  take  acknowledgments 

A  candidate  so  noiniiuitc<l  shonhl  file  his  expciiM*  statement. 
the  jmme  n«  any  other  cainlidnte  in  the  prinuirj'  election. 
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299  SCHOOLS 

To  Jos.  D.  Grigsby,  Sept.  28,  1930. 

Limitation  of  levy. 

The  limitation  of  levy  for  maintenance  of  high  schools  to  four 
miUs,  found  in  sec.  1  of  ch.  158,  S.  L.  1929,  does  not  prohibit  ad- 
ditional levies  for  interest  and  principal  of  bonds,  (^ec.  721S,  C. 
L.  1921.     Sees.  8411,  8413,  8415,  C.  L.  1921.     Ch.  153.  S.  L.  1929.) 

300  HIGHWAYS 

To  E.  C.  Middlekamp,  8ept.  24,  1930. 

Use  of  surj^lus  funds  after  completion  of  highway  projci;!. 

Where  a  certain  amount  has  been  allocated  to  a  certain  road 
district,  and  after  the  project  is  completed  a  surplus  remains, 
neither  the  member  of  the  Highway  Advisorj^  Board  representing 
such  district  nor  the  county  commissioners  of  such  district  have 
the  right  to  use  such  surplus  money  for  a  new  project  in  such 
district,  not  included  in  the  Highway  Budget  for  that  xear. 

301  LIBRARIES 

To  B.  F.  Coen,  September  25,  1930. 

Establishment  of  Free  County  Libraries. 

The  legislature  did  not  intend  that  the  question  of  entering 
into  a  contract  for  the  extension  service  of  a  librar^^  already  es- 
tablished should  be  submitted  to  the  voters. 

3011/2  HIGHWAY  DEPARTMENT 

To  L.  D.  Blauvelt,  Sept.  10.  1930. 

Authority  of  Department  to  place  a  minimum  wage  rocpiire- 
ment  in  its  contracts. 

A  state  department  letting  its  contracts  to  the  lowest  bidder 
has  no  authority  to  place  a  minimum  wage  pro^nsion  in  such  con- 
tracts that  will  be  binding  upon  the  contractors. 

302  STATE  PENITENTIARY 

To  State  Auditing  Board,  Oct.  1,  1930. 

An  appropriation  for  improvements  and  repairs  at  the  insti- 
tution may  be  used  for  the  repair  and  improvement  of  the  present 
boilers  instead  of  the  installation  of  a  new  boiler.  (Chap.  22,  S. 
L.  1929.) 

303  FEES  AND  SALARIES 

To  A.  M.  Sloss,  October  2.  1930. 

Of  sheriff  when  making  investigations  without  warrant. 

Under  such  circumstances  a  sheriff  can  charge  no  fees  for  the 
investigation  made,  but  is  entitled  to  actual  traveling  expenses,  not 
to  exceed  15  cents  per  mile  in  counties  not  of  the  first  cla.ss.  (See. 
792«.  C.  L.  1921.) 
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304  SUNDAY  SHOWS 
To  Ray  Lieber,  October  3,  1930. 

The  board  of  trustees  of  an  incorporated  town  has  the  author- 
ity to  re^ilate  whether  or  not  within  the  limits  of  their  corpora- 
tion there  shall  be  Sunday  shows,  and  such  ordinances  have  been 
repeatedly  upheld  by  the  courts  when  they  were  not  unreasonable 
in  their  terms  nor  unreasonable  because  of  their  discrimination 
when  other  businesses  were  not  required  to  be  closed  on  Sunday. 
This  proposition  not  affected  by  People  v.  Mooney,  290  Pac.  271. 

305  STATE  ENGINEER 
To  M.  C.  Hinderlider,  Oct.  3,  1930. 

If  complaint  has  been  made  to  the  State  Engineer  by  three  or 
more  persons  having  property  or  residing  near  an  unsafe  dam,  the 
State  Engineer  may,  upon  proper  notice  to  the  last  owners  of  rec- 
ord of  said  dam,  to  tax  sale  certificate  holders,  if  any.  and  others 
interested,  proceed  to  call  a  hearing,  at  whicli  evidence  may  be  pre- 
sented, and  if  he  determines  such  dam  is  unsafe,  he  may  order 
that  the  water  in  said  dam  may  be  lowered,  or  make  any  other 
order  in  the  premises  as  in  his  judgment  is  necessary  for  safetv. 
vSecs.  1687  to  1694.) 

306  FOOD  INSPECTION 
To  Walter  R.  Freeman,  Oct.  3,  1930. 

Dairy  products. 

Where  the  ordinances  of  a  town  providing  for  a  system  of 
food  inspection  for  the  municipality  do  not  regulate  some  portion 
of  the  dairy  industry  which  the  laws  of  the  state  do  authorize  the 
state  dairy  comimissioner  to  regulate,  the  state  dairy  commissioner 
may  in  co-operation  with  the  municipal  authorities  so  regulate  the 
dairy  industry. 

307  CITIES  AND  TOWNS 
To  Floyd  P.  (iipple,  Oct.  3,  IHIU). 

Building  of  sidewalks. 

The  board  of  trustees  in  an  iiicor|>orate  town  may  in  their 
discretion,  when  so  empowered  by  ordinatice,  order  cert^iin  side- 
walks inst^iUed  within  the  corporate  limits  of  that  town. 

308  ELECTIONS 
To  John  H.  Kmles,  Oct.  3,  1930. 

A  candidate  whose  name  is  written  iii  on  the  ballot  by  voters 
and  who  rtM^eivcH  a  majority  of  th«'  votes  is  eligible  to  said  office. 
If  there  bo  a  vacancy  in  a  county  office  after  the  primary,  the 
county  C4?ntral  committee  of  that  party  may  appoint  a  candiclate  to 
fill  the  vacancv,  who«e  name  shall  appear  on  the  baJlot.  (Sec.  7552, 
7711.  C.  L.  1921.) 


Attoknkv  (tENEKal  of  Color  a  IX)  lOf) 

309  ALCOHOL 

To  German  E.  Ellsworth,  Oct.  3,  1930. 

Who  may  sell:  *' Wholesale  dealers"  though  it  is  not  expressly 
stated  that  they  must  be  wholesale  drug-j^ists. 

Sec.  4638  of  the  Compiled  Laws,  1921,  provides  that  no  whole- 
sale dealer  shall  carry  in  stock  alcohol  in  excess  of  five  per  cent  of 
the  value  of  his  or  its  general  merchandise.     .     .     . " 

310  COUNTY  OFFICERS 

To  Blanche  D.  Avery,  Oct.  4,  19:]0. 

Appointments  by  Commissioners. 

Incumbents  of  county  offices  holding  same  by  appointment  of 
the  county  commissioners,  hold  until  successor  is  elected  and  quali- 
fied, whether  that  successor  be  elected  to  fill  the  short  term  or  the 
long  term.       (Art.  14,  Sec.  9,  Colo.  Const.     Sec.  7552,  C.  L.  1921.) 

311  ELECTIONS 

To  C.  R.  Furrow,  Oct.  4,  1930. 

Use  of  pencil  on  ballot. 

Whether  or  not  a  pencil  marked  ballot  should  be  counted  at 
either  a  general  or  a  primary  election,  presents  a  question  which 
should  be  decided  upon  the  facts  of  the  individual  case  in  a  court 
of  proper  jurisdiction. 

312  COUNTY  FUNDS 

To  Ben  L.  Carman,  Oct.  4,  1930. 

Transfer  from  special  fund  of  a  surplus  must  go  to  county 
ordinary  fund. 

Ch.  83,  S.  L.  1927,  is  mandatory  and  directs  how  all  county 
moneys  shall  be  deposited  by  county  treasurer  and  what  securities 
such  officer  shall  take  therefor. 

3121/2  SCHOOLS 

To  L.  D.  Blauvelt,  Oct.  10,  1930. 

Granting  of  right  of  way. 

A  school  board  has  no  authority  to  deed  any  part  of  its  land 
holdings  to  the  State  Highway  Department  for  a  right  of  way  nor 
to  give  a  perpetual  easement,  but  must  obtain  its  authority  from 
the  electors  of  the  district.       (Sec.  8380,  C.  L.  1921.) 

313  SCHOOLS 

To  G.  G.  Robertson,  Oct.  13,  1930. 

Where  loss  in  collection  of  ta:x  is  anticipated,  levy  for  teachers' 
salaries  may  be  increased  proportionately,  provided  that  levy  does 
not  exceed  five  mills.     (Sec.  S448,  C.  L.  1921.) 
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314  TAX  SALES 
To  T.  P.  Dctamore,  Oct.  15,  193U. 

Delinquent  Hail  Indemnity  Tux. 

Sec.  8,  Ch,  111,  8.  L.  1929,  requires  that  the  county  treasurer 
hold  but  one  sale  and  issue  one  certificate  covering"  land  against 
which  hail  indemnity  tax  has  been  levied.  This  indemnity  tax  is 
added  to  and  becomes  a  part  of  the  lien  of  the  general  tax,  and 
"shall  be  subject  to  aJl  the  provisions  of  law  relating  to  general 
state  taxes. ' ' 

315  ELECTIONS 
To  Out  West  Printing  Co.,  Oct.  IS,  1930. 

Candidate  for  County  Clerk  and  Justice  of  Peace. 

The  clause  of  Sec.  7711,  C.  L.  1921,  i)roviding  that  the  name  of 
each  person  nominated  shall  appear  on  the  ballot  in  but  one  place, 
is  not  broad  enough  to  prohibit  the  same  man  from  having  his  name 
placed  on  the  ballot  for  .iusti<*e  of  the  peace  as  well  as  county 
clerk,  until  said  offices  are  declared  to  be  incompatible. 

The  above  is  also  true  with  reference  to  the  offices  of  county 
treasurer  and  precinct  committeeman,  since  the  former  is  a  public 
office  and  the  latter  a  i)artv  office.  (Sees.  7552,  7557,  7567,  C.  L. 
1921. ) 

316  TAX  SALES 
To  R.  A.  Curtis,  October  21,  1980. 

Publication  of  Notice. 

The  period  during  which  notice  of  tax  sale  is  to  be  published 
is  controUed  by  Ch.  ]61,  8.  L.  1923.  We  advise  that  the  adver- 
tisement of  a  tax  sale  notice  be  published  for  five  consecutive  weeks 
in  a  weekly  paper. 

317  ELECTIONS 
To  Deputy  County  Clerk,  Oct.  21.  19:{(). 

Residence. 

If  a  person  voted  in  one  county  at  tlie  primarv  election  and 
has  since  moved  into  another  county,  he  will  not  be  entitled  to 
vote  in  the  other  county,  because  there  is  not  ninety  day^  lu^fw.-'n 
the  primar>'  and  the  date  of  the  general  election. 

318  RODENT  CONTROL 

To  Dr.  C.  A.  Lory,  Oct.  21,  1930. 

Expenses  of. 

I'nder  chapter  156,  S.  L.  1929,  it  is  made  the  duty  of  tin 
county  commissioners  to  make  a  specific  levy  for  the  expense  of 
rodent  control    i"  addition  to  othor  levies,  to  be  include<1  in  tli.ir 
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total  levy,  so  that  the  same  can  be  collected  as  other  taxes  are  col- 
lected— such  specific  levy  being  for  the  purpose  of  providing  a 
county  revolving  fund  for  rodent  control. 

319  TAX  SALES 

To  C.  S.  Ickes,  Oct.  21,  1930. 

Change  of  date  of. 

If  for  any  reason  the  tax  sale  cannot  be  held  until  after  the 
second  Monday  in  December,  the  notice  of  tax  sale,  the  Tax  sale 
certificate  and  the  Treasurer's  Deed  based  thereon  should  state  the 
reasons  for  not  holding  it  on  or  before  the  second  Monday.  (Hamer 
V.  Glenn  Inv.  Co.,  75  Colo.  423.) 

3191/2  HIGHWAY  DEPARTMENT 

To  L.  D.  Blauvelt,  Oct.  21,  1930. 

Where  a  state  highway  is  about  to  be  widened,  a  public  util- 
ities company  desiring  to  place  poles  along  the  right  of  way,  can- 
not assume  that  the  State  Highway  Department  will  acquire  the 
additional  land  and  therefore  relieve  the  public  utilities  company 
from  the  obligation  to  pay  for  the  right  of  way  for  placing  its 
poles. 

320  TAX  SALES 

To  W.  C.  Sloan,  Oct.  27,  1930. 

The  statutes  make  it  mandatory  upon  the  county  treasurer  to 
hold  delinquent  tax  sale  annually,  and  provide  a  penalty  for  fail- 
ure so  to  do.     (Sec.  7411,  C.  L.  1921.) 

321  FEES  AND  SALARIES 

To  Martin  K.  Slain,  Oct.  30,  1930. 

County  Clerk  fees  for  acknowledgments 

Whenever  the  county  clerk  has  been  asked  to  take  an  acknowledgment 
on  a  verification  of  an  application  for  the  annual  registration  of 
a  motor  vehicle,  he  should  charge  the  statutory  fee  therefor  and 
account  for  the  same  as  part  of  the  fees  of  his  office;  and  when 
county  clerks  are  asked  to  take  acknowledgments  on  outside  busi- 
ness, they  should  charge  the  statutory  fee  for  acknowledgments 
and  account  for  it  as  such- 
October  30,  1930. 

Mr.  Martin  K.  Slain, 

County  Clerk, 

Saguache,  Colorado. 

Dear  Sir : 

In  your  recent  request,  you  ask  whether  the  county  clerk 
should  charge  an  acknowledgment  fee  when  he  is  requested  to  take 
the  acknowledgment  on  a  verification  to  application  for  the  annual 
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registratioTi  or  re-re^stration  of  a  motor  vehicle,  and  whether  to 
chargie  such  acknowledgrment  fee  on  outside  business.  We  take  it 
that  by  "outside  business,"  you  refer  to  when  general  instruments 
come  in  for  record  which  do  not  constitute  part  of  the  routine  work 
of  the  county  clerk. 

Section  1337,  C.  L.  1921,  states: 

"*  *  *  such  application  to  be  verified  under  oath  by 
a  notary-  public,  county  clerk  or  other  officer  authorized  by 
law  to  administer  oaths." 

The  motor  vehicle  registration  law  further  specifies  the  dutie.s 
of  the  county  clerk  as  the  authorized  agent  of  the  Secretary  of 
State  in  the  administration  of  that  act.  By  the  lanpniage  of  the 
quotation  above,  we  believe  that  the  act  of  taking  an  acknowle^lg- 
ment  is  the  exercising  of  an  authority  which  follows  the  office  of 
county  clerk,  rather  than  an  authority  which  follows  the  office  of 
authorized  agent  of  the  Secretary  of  State  for  the  administration 
of  the  act. 

Our  Supreme  Court  has  said  in  Glaister  \^.  Kit  Carson 
County,  22  C.  A.  228,  229 : 

'*So  far  as  the  federal  statute  mentioned  can  l)e  said 
to  affect  the  matter  in  controversy  at  nil,  the  authority  to 
do  the  things  and  receive  the  fees  therefor,  as  in  the  act 
provided,  was  conferred  upon  the  judge  or  clerk  virtu ff 
officii,  and  not  in  his  individual  capacity.  The  author- 
ity follows  the  office,  and  is  by  no  means  a  personal  right 
or  pri\'ilege  of  the  occupant  for  the  time,  who  is  em- 
powered to  perform  the  services  and  receive  the  prescribed 
fees  onJy  by  reason  of  his  incumbency  of  the  office." 

Therefore,  in  our  opinion,  whenever  it  happens  to  be  the  county 
clerk  who  has  been  asked  to  take  an  acknowledgment  on  a  verifi- 
cation of  an  application  for  the  annual  registration  of  a  motor 
vehicle,  such  clerk  should  charge  the  statutory  fee  therefor  and 
account  for  the  same  as  part  of  the  fees  of  his  office. 

From  this  reasoning  it  is  also  our  opinion,  tlial  county  »'lerks 
when  asked  to  take  acknowledgments  on  outside  business  should 
charge  the  statutory  fee  for  acknowledgments,  and  account  for  it 
as  such. 

Yours  ver>'  truly. 

JOHN  s.  T^NOEmvoon. 

.\ttoniev  Ceneral, 

By  SIDNEY  IV  OODSMAN. 
Assi.stant   .\ttornov  OonerHJ. 
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322  RODENT  CONTROL 

To  F.  A.  Anderson,  October  30,  1930. 

Collection  of  tax  from  owner  of  land. 

Ch.  153,  S.  L.  1927,  directs  the  Rodent  Control  Department  of 
the  State  xYgricultural  College,  in  case  it  is  unable  to  obtain  pay- 
ment of  its  proportionate  cost  of  rodent  control  for  that  district, 
to  notify  the  county  conunissioners,  who  reimburse  the  department 
out  of  their  county  revolving  fund,  or  other  funds,  and  the  com- 
missioners in  turn  give  the  land  owner  four  months'  notice  to  show 
cause  why  he  should  not  pay  the  county  such  sum,  and  upon  his 
failure  to  do  this,  the  commissioners  certify  to  the  county  treasurer 
the  amount  of  such  unpaid  tax  against  the  land  o\sTier 's  land ;  then 
the  treasurer  adds  the  amount  thereof  to  any  other  tax  on  said 
land  and  collects  as  other  taxes  are  collected.  If  the  requirement 
for  the  four  months'  notice  cannot  be  met  in  any  given  year,  such 
tax  cannot  be  added  and  collected  with  other  taxes  until  the  fol- 
lowing year.  Ch.  156,  S.  L.  1929. 

323  ELECTIONS 

To  B.  C.  Walden,  November  3,  1930. 

A  legal  elector  under  bond  to  appear  at  District  Court  is  not 
disqualified  from  voting  or  from  being  elected  to  office.  Onh^  those 
confined  in  prison  are  denied  franchise. 

324  INSURANCE— Mutual 

To  Jackson  Cochrane,  November  7,  1930. 

A  mutual  life  insurance  company  authorized  to  do  business  in 
a  foreign  state  may  be  permitted  to  write  insurance  against  bodily 
injury  or  death  by  accident  and  disability  by  sickness,  although 
the  statutes  of  Colorado  forbids  the  writing  of  life  insurance  in  this 
State  by  mutual  life  companies.    Sec.  2562.  2570,  C.  L.  1921. 

325  SCHOOLS 

To  Alice  Cook  FuUer,  November  7,  1930. 

A  high  school  pupil  whose  home  is  in  a  National  Park  but 
within  the  boundaries  of  a  school  district,  is  entitled  to  all  the  rights 
and  benefits  of  any  pupil,  including  payment  of  tuition  in  another 
district. 

326  CHATTEL  MORTGAGE 

To  M.  D.  Haynes,  November  8,  1930. 

When  superior  to  ordinance  for  confiscation. 

Before  a  mortgagee  can  be  divested  of  his  interest  in  an  auto- 
mobile under  a  search  warrant  for  intoxicating  liquor  authorized 
by  a  town  ordinance,  the  search  warrant  must  first  have  been  issued. 
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327  TAX  SALE  CERTIFICATES 
To  John  S.  Boggs,  Noveiuber  S.  1930. 

Sale  at  public  auction. 

A  board  of  county  commissioners  could  not  dispose  of  tax 
sale  certificates  to  the  county  at  public  auction  for  tho  reason  that 
the  statutes  place  in  the  commissioners  discretion  as  to  Avhat  amount 
the  counties  shall  receive  for  the  sale  of  assignmoiit  of  tax  sale 
certificates  if  they  are  sold  for  less  the  face,  penalties  and  subse- 
quent tjix.    S;o(..  7422.  r.  L.  1921.  Am.  by  Ch.  152,  S.  L.  1927. 

328  ELECTION  LAWS 

To  C.  IS.  Work,  November  11,  193U. 

Absent  Voters  ballot. 

Under  the  general  rule  of  law — that  statutes  giving  directions  as  to  the 
mode  and  manner  of  conducting  elections  will  be  construed  by  the 
courts  as  directory,  unless  a  non-compliance  with  their  terms  is 
expressly  declared  to  be  fatal  or  essential  to  the  validity  of  the* 
election — an  absentee  voter's  ballot  which  appears  to  have  been 
voted  on  a  date  prior  to  the  date  of  the  general  election,  should  be 
accepted  and  counted,  unless  there  is  indication  of  bad  faith  or 
fraud.     Ch.  94,  S.  L.  1927. 

November  11.  1930. 

Mr.  C.  8.  Work, 

County  Clerk,  Clear  Creek  Couuty, 

Georgetown,  Colorado. 

Dear  Sir: 

By  telephone,  on  tlie  10th  inst.,  you  asked  this  office  for  an 
opinion  upon  the  following  question: 

Whether  the  County  Canvassing  r>oard  of  your 
County  shoidd  accept  and  count,  or  reject,  the  ballot  of 
an  ab.sentet'  voter  wliieli  appears  to  have  been  voted  on  a 
date  prior  to  the  date  of  the  general  election.  November 
4th. 

The  only  provisnm  ,m  ihe  .so-ealled  "  .Vbsent  N'oting  Law" 
making  any  mention  of  the  time  when  ballot,s  thereund(»r  shall  be 
voted  appears  in  the  first  section  thereof  (Acts  of  1929.  page  'V.V2k 
where  it  is  provided  that  such  voter  "may  east  his  or  lier  ballot 
at  Hueh  general  or  primary  election  an  the  dait  fhrrrof  under  the 
rcgidations  herein  provided."  Section  iJ  of  the  Act,  covering  the 
manner  of  voting  such  absentee  ballot,  makes  no  mention  of  the 
tirao  when  the  ballot  shall  be  voted. 

The  general  nde  of  law  is  that  statutes  giving  directions  as  to 
the  mode  and  manner  of  condueting  elections  will  be  construed  by 
the  courts  OK  dirr«'<'"'\     inJi-v.>.  ;i  mm  .•ninpli.-mcp  wlfli  flicir  trnns  is 
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expressly  declared  to  be  fatal,  or  essential,  to  the  validity  of  the 
election.  Under  that  rule,  it  is  my  opinion  that  such  ballot  should 
be  accepted,  and  counted,  by  the  board,  even  thoug-h  it  appears  to 
have  been  voted  prior  to  election  day,  unless  there  is  some  indica- 
tion of  bad  faith,  or  fraud,  in  connection  therewith. 

Very  truly  yours, 

JOHN  S.  UNDERWOOD, 

Attorney  General. 

329  ELECTIONS 

To  B.  B.  Allen,  November  13,  1930. 

Absentee  voters  ballot. 

County  canvassing  board  should  count  absentee  ballot  even 
though  it  appears  to  have  been  voted  before  seven  A.  M.  or  after 
seven  P.  M.  of  election  day,  whether  voted  in  or  out  of  state,  pro- 
vided voter  is  properly  registei*€d  and  is  not  shown  to  have  voted 
otherwise  in  this  election. 

330  PROBATE  FEES 

To  Carra  M.  Shackleford,  November  13,  1930. 

Except  as  set  forth  in  Ch.  80,  S.  L.  1929,  there  should  be  no 
extra  charge  made  in  an  estate  once  started  for  the  filing  of  peti- 
tion for  revocation  of  letters  of  administration  and  proceedings 
filed  thereunder. 

331  ELECTIONS 

To  Edwin  C.  Sutton,  November  18,  1930. 

Qualifications  for  office  of  coroner. 

There  are  no  professional  or  business  qualifications  necessary 
for  an  elector  to  hold  the  ofilce  of  county  coroner.  The  only  re- 
quirements are  that  candidates  must  be  qualified  electors  and  have 
resided  in  the  countv  for  one  voar  prior  to  election.  (Art.  14, 
Sec.  10  Colo.  Const.)  ^ 

332  GRAND  LARCENY 

To  James  T.  Locke,  November  20,  1930. 

The  language  of  Sec.  5098,  C.  L.  1921,  is  not  broad  enough  to 
create  the  offense  of  grand  larceny  without  stating  the  value  of 
the  subject.  The  common  law  distinction  between  grand  larceny 
and  petty  larceny  obtains  in  this  state.  (Sec.  5098,  C.  L.  1921, 
must  be  read  with  Sees.  6719-6738.) 


202  BiENNiALi  Report 

333  CITIES  AND  TOWNS 
To  Geor^  Rowe,  November  25.  1930. 

Non-residents. 

The  statute  does  not  make  it  unlawful  for  town  offiiM^'s  who 
have  ceased  to  reside  within  the  limits  of  the  town  to  retain  their 
position  on  the  town  board,  but  Sec.  9066,  C,  L.  1921,  provides  that 
when  any  town  officer  shall  cease  to  reside  within  the  limits  of  the 
corporation  it  shall  be  deemed  jjood  sround  for  removal  from 
office.  Sec.  9162,  C.  L.  1921. 

334  SCHOOLS 

To  Moulton  Chambers,  November  29,  1930. 

Tax  levies. 

Sec.  7214,  C.  L.  1921.  amended  by  Ch.  153,  S.  L.  1929,  limit- 
ing tax  levies,  applies  to  all  school  districts,  rejrardless  of  class. 
Sees.  7216,  8380,  0.  L.  1921. 

335  PROBATE  FEES 

To  Anna  E.  Adkisson,  DcccmlHM-  5.  19:^0. 

Change  in  Inventory. 

The  inventory  value  ccmtemplated  by  Ch.  80.  S.  L.  1929.  is  tlif 
gross  value.  If,  after  filiupr  an  inventory  the  faets  demonstrate 
that  the  inventor^'  value  is  too  hijrli.  an  amended  inventory-  should 
be  filed,  or  could  be  filed  as  tlie  basis  for  retaxing  the  costs  which 
should  be  collcr'tcd  from  tlie  estate. 

336  TAX  SALES 

To  Clem  W.  ('ollin>s.  December  5.  19:]0. 

Redemi)tion  from. 

"When  selling  real  estate  for  taxes,  the  county  treasurer  is 
required  to  include  taxes,  interest  and  eharges  assessed  against 
the  owner  thereof  on  personal  pro])erty.  (Sec.  7204.  C.  L.  1921.') 
A  mortgagee  maj',  hrforr  s^rrU,  pay  the  taxes  on  the  real  estate  only, 
but  after  saJr.  he  can  redeem  only  by  paying  the  entire  amount  bid 
at  tax  sale."    ^Opinion  \o.  50  Report  of  .\tty.  Ceneral.  1927-28. ^ 

337  COUNTY  COMMISSIONERS 

To  J.  A.  Carrutljers.  Co.  Atty..  Deccinl.er  (i.  I'.I.IO. 

Authority  to  employ  Welfare  Worker  and  Assistant. 

The  legifllature  of  this  State  him  ropcattHlly  devoKiHl  upon  the  hoards 
of  county  commiHsioners  (he  duty  of  ItHtkin^  after  the  poor  with- 
in the  jurisdirtion  of  their  counti«'s,  and  the  Supreme  Court  of 
Coh>rndo  has  decided  in  st'M'ral  rases  that  such  p«»wers  as  are  ex- 
pressly conferred  on  a  l>oard  of  county  commissioners  inchide.  in 
addition,  such  implied   p«»wers  as  are  reasonahly  necwisary   to  the 
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efficient  execution  of  its  powers  and  duties.  (Cases  cited.)  How- 
ever, so  long  as  the  authority  is  implied  and  not  expressed,  if 
the  authority  is  questioned,  it  would  take  a  suit  to  determine 
the  issue. 

Decomber  6.  1930. 

Mr.  J.  A.  Carruthers, 
County  Attorney, 
El  Paso  County, 
Colorado  Spring,  Colorado. 

Dear  Sir : 

In  response  to  your  recent  letter  and  consultation  concerning 
the  same,  will  say  that  we  understand  the  facts  of  your  proposition 
to  be  as  follows : 

That  in  El  Paso  County,  there  are  a  g^reat  number  of  poor 
and  indig-ent  people  who  need  assistance ;  that  there  are  over  three 
hundrd  per  month  of  such  cases,  and  the  amount  expended  ou 
such  cases  in  a  year's  time  amounts  to  over  $100,000.00,  which 
money  is  spent  on  the  order  and  under  the  supervision  of  the  Board 
of  County  Commissioners  of  El  Paso  County;  that  to  aid  the 
Board  of  County  Commissioners  and  the  chairman  thereof,  as  Su- 
perintendent of  the  Poor,  in  conducting  and  investigating  the  ne- 
cessity and  need  of  such  expenditures,  the  County  Commissioners 
have  employed  a  person  to  the  position  which  they  entitle  "Social 
Welfare  Worker,"  together  with  another  to  assist  in  such  investi- 
gations and  the  making  of  the  necessary  reports  thereon;  that 
there  are  two  questions  arising  under  these  facts: 

1st — Has  the  Board  of  County  Commissioners  the  authority 
to  expend  the  money  to  employ  ^ueh  social  welfare  worker  and 
assistant  ? 

2nd — If  they  are  not  authorized  to  expend  such  money,  are 
the  members  of  the  Board  personally  liable  for  the  amount  so 
expended  T 

Sections  8676,  8706  to  8712,  8905,  8907  to  8919.  C.  L.  1921, 
show  that  the  legislature  of  this  State  has  repeatedly  in  various 
ways  devolved  upon  the  Board  of  County  Commissioners  the  duty 
of  looking  after  the  poor  within  the  jurisdiction  of  their  counties. 

The  first  question  then  is  whether  or  not,  in  exercising  that 
duty  of  caring  for  the  poor,  the  Commissioners  can  hire  help  to  do 
the  routine  work  of  investigating  paupers'  claims  and  making  the 
necessary  reports  when  the  statute  has  not  expressly  authorized  the 
particular  employment  in  question. 

In  looking  through  the  authorities  we  find  that  Colorado  deci- 
sions, as  to  the  implied  powers  of  County  Commis-sioners  in  such 
cases,  are  among  the  leading  expressions  on  this  subject  by  the 
courts. 

In  the  case  of  G-unnison  County  v.  Davis,  27  C.  A.  501  502. 
our  court  said : 


204  BiENNiALi  Eeport 

"The  Board  of  Countj^  Commissioners  possesses  such 
powers  as  are  expressly  conferred  upon  it  by  the  consti- 
tution and  statutes,  and  in  addition  thereto  such  implied 
powers  as  are  reasonably  necessary  to  the  efficient  execu- 
tion of  its  powers  and  duties.  Roberts  v.  Thr  People,  9 
Colo.  458,  13  Pac.  630;  Chase  v.  Bmdder  Cmi7itif,  37  Colo. 
268,  271,  86  Pac,  1011,  11  Ann.  Cas.,  483;  Rohhins  v. 
Co^mtij  Co^nmisdoners,  50  Colo.,  610,  615.  115  Pac.  526." 

Reference  to  the  other  cases  there  cited  will  show  the  position 
our  Supreme  Court  has  taken  in  past  ca.ses,  but  on  sligrhtly  different 
facts.  However,  the  principle  involved  is  the  same  as  in  the  instant 
case.  It  seems  evident  that  the  chairman  of  the  Board  of  County 
Commissioners,  as  Superintendent  of  the  Poor,  would  bo  physi- 
cally unable  to  carry  out  the  statutory  imposed  duty  of  carino:  for 
the  poor  and  to  attend  to  his  many  other  duties  as  County  Com- 
missioner, if  it  would  be  said  that  he  miLst  personally  do  all  of  the 
work  of  the  contacting:  and  inve.stij?atinj^  poor  persons  and  person- 
ally making  the  reports  thereof,  which  the  above  cited  sections 
say  the  **  Commissioners  of  each  county  in  the  state  shall  cause  to 
be  kept."  In  other  words,  in  our  opinion,  it  would  seem  by  the 
language  of  the  Gunnison  County  case,  supra,  that  ''in  addition" 
to  the  statutoiy  power  in  the  County  Commissioner  to  care  for  the 
poor  of  El  Paso  County  ''such  implied  powers  as  are  reasonably 
necessary  to  the  efficient  execution  of  its  express  powers  and 
duties"  in  regard  to  the  poor  would  include  implied  power  in  the 
County  Commissioners  to  hire  such  clerical  help  as  is  necessary- 
so  to  do,  no  matter  what  nam*'  or  title  they  give  to  the  clerk  who 
does  that  work. 

Looking  further  at  the  authorities  from  other  states,  we  find 
the  following  expressions,  which  are  along  the  same  line: 

"The  board  of  supervisors  of  a  county  is  vested  with 
such  powers  of  local  legislation  and  administration  as 
are  conferred  upon  it  by  the  legislature.  Its  power  is  co- 
extensive with  the  power  expressly  granted  to  it  or  which 
is  neeexsarily  or  reas<mably  implied  from  the  powers  so 
expressly  conferred." 

Wadsworth  v.  IJoanl  of  Supervisors.  217  V    V     tS4    490. 
In  a  rtah  case  the  following  was  said : 

"It  Ih  quite  tnie,  »us  contended  by  the  county,  that 
the  doctrine  that  (»ounty  commissioners  can  exercise  sueli 
powers  only  as  are  expressly  or  by  neeessarj'  implication 
confernMl  upon  tlieni  by  the  statute  is  elementary'.  The 
duty  to  rerpiire  all  county  oflieers  to  'faithfully  perform 
their  duties'  mm\  to  'direet  prosjM-iit ions  for  delin»|neneies' 
ic   ..\  i,i-..vvK     i|,,pii..i.il    iipMii    till-   I'OMiinissloinr^      Tht*   dnty 
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being  imposed,  the  power  to  discharge  such  duty  and  to 
make  it  effective  is  therefore  necessarily  implied.  The 
statute  does  not,  as  the  county  contends,  limit  the  com- 
missioners to  actions  only  in  which  the  county  is  pecuniar- 
ily interested  and  to  which  it  is  a  party.  The  statute  liav- 
ing  imposed  no  such  limitation,  the  courts  are  not  author- 
ized to  impose  one.  Moreover,  as  pointed  out  by  tlie  Su- 
preme Court  of  California  in  Coffey  v.  Superior  ('ourt. 
supra,  the  several  statutes  provide  for  cumulative  reme- 
dies against  delinquent  officers.  \Yh3^  then  may  not  the 
county  commissioners,  upon  whom  is  cast  the  special  duty 
to  see  that  the  laws  are  enforced  in  the  county  and  to 
prosecute  delinquent  officers  who  fail  or  neglect  to  per- 
form their  official  duties  in  that  regard,  either  inaugurate 
or  direct  prosecutions  and  defray  the  expens-e^  necesmrily 
incurred  out  of  available  county  funds?  And  in  case  the 
county  attorney  is  the  accused  party,  or  is  otherwise  dis- 
qualified, why  may  not  sttch  commissioners  employ  other 
counsel  a/)id  allow  them  reasonable  compensation  fm-  their 
services?  If  they  may  not  do  thai,  then  they  eannot  dis- 
charge the  duties  imposed  on  them  hy  the  statute.  Again, 
why  say  that  the  commissioners  cannot  employ  counsel 
except  in  cases  to  which  the  county  is  a  party  or  in  which 
it  has  direct  pecuniary  interest?  Are  not  the  taxpayers 
interested  in  having  the  laws  enforced?  Is  it  not  to  their 
interest  to  have  the  officers  discharge  their  official  duties? 
Is  it  not  a  notorious  fact,  universally  acknowledged,  that 
the  real  weakness  of  popular  local  government  lies  in  the 
lax  enforcement  of  the  laws  relating  to  what  are  known 
as  police  powers  by  the  local  officers  whose  duty  it  is  to 
enforce  them?  Is  it  not  a  matter  of  general  knowledge 
that  public  officers,  upon  whom  the  taxpayers  rely  for 
protection,  too  often  shut  their  eyes  to  the  offenses  com- 
mitted by  gamblers,  confidence  men,  prostitutes,  and  like 
offenders?!  Where  such  conditions  prevail,  and  everj^  one 
knows  that  they  do  now  and  then  prevail,  of  what  use  are 
our  penal  laws?  Under  our  form  and  construction  of 
government  all  communities  must  rely  upon  the  honesty  ' 
and  integrity  of  their  officers.  If  they  refuse  to  arrest 
and  prosecute  gamblers,  government  becomes  a  mere 
farce.  As  pointed  out  by  the  Supreme  Court  of  California 
the  Legislature  had  the  power,  and  by  the  enactment  of 
the  several  statutes  has  provided  cumulative  remedies  by 
which  officers  who  knowingly  and  willfully  fail  and  neg- 
lect to  perform  their  official  duties  may  be,  expeditiously 
and  without  great  expense,  removed  from  office.  Removal 
from  office  is  the  only  penalty  that  such  statutes  impose. 
So  far  as  the  pleadings  show  the  county  commissioners,  in 
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good  faith,  attempted  to  discharge  their  legal  duty  as  they 
understood  the  law.  Thoy  should  be  commeii(l«'d  rather 
than  penaJized  for  that  so  long  as  their  is  any  hnv  justify- 
ing their  acts  and  conduct,  although  they  may  have  acted 
irregularly  and  erroneously."    (Italics  ours.) 

Carbon  County  v.  Hamilton  et  al.,  160  Pac.  765.  768. 

The  Nebraska  Supreme  Court  said  in  the  c^se  of  Lancaster 
County  V.  Green,  54  Nebr.  98,  103 : 

''The  holding  of  this  court  m  State  r.  Lincoln  Caunty, 
supra,  was,  in  effect,  that  county  commissioners  of  a 
county,  acting  for  it,  have  generally  only  such  powers  as 
are  specially  granted  to  them  by  statute  or  such  as  are 
incidentally  necessary  to  Q^rry  into  effect  those  granted. 
The  discussion  of  the  word  'necessary'  above  quoted 
illustrates  the  sense  in  which  that  word  as  used  by  this 
court  should  be  understood.  The  county  cawmi.'isi'Oners, 
therefore,  are  clothed  not  only  with  the  potoers  expressly 
conferred  upon  them  hy  statute,  hut  they  also  possess  such 
powers  as  are  requisite  to  enable  them  to  discharge  the 
official  duties  devolved  upon  them  hy  law.  It  was  not 
practicable  in  advance  to  enumerate  all  the  powers  which 
the  board  of  county  commissioners  might  be  permitted  to 
exercise.  To  cover  all  contingencies  very  general  language 
was  employed,  and  from  these  considerations  it  necessarily 
results  that  the  question  whether  or  not  the  board  has  ex- 
ceeded its  powers  must  be  determined  upon  the  circum- 
stances of  each  case  as  it  arises."    (Italics  ours.") 

We  call  special  attention  to  the  closing  sentence  of  the  last 
quotation,  which,  after  all,  we  believe  controls  regardless  of  our 
opinion  that  the  Commissioners  have  the  implied  power  as  indi- 
cated above.  That  is  to  say,  as  long  as  the  authority  is  implied 
and  not  expressed,  if  the  authority  is  questioned,  it  would  take  a 
suit  to  determine  the  issue  and  we  ciinnot  anticipate  what  such 
a  decision  would  be,  so  that  our  opinion  can  only  be  advisory-  in 
any  event 

The  District  Attorney  Ls  the  oflRcial  advisor  of  the  County 
rnmmiasioners  and  hv  slionld  l>e  consulted  before  final  actioti  is 
tiikrn. 

Ah  to  the  personal  liability  of  a  member  of  the  Hoard  of 
County  Commissioners  for  the  illegal  expenditures,  will  say  that 
♦»ach  individual  ca»'  must  be  decide<l  upon  its  o\m  merits.  IIow- 
<*all  attention  to  the  following  statute  and  citations:  See 
7.  (\  L.  lO'Jl.  In  «'onstniing  this  section.  Judge  Cunning 
iiaiit  H^iiil  in  Morris  v.  Board  of  County  ComniisRioners.  25  C.  A. 
416: 
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**For  the  county  must  go  farther  and  show  that  the 
commissioners,  in  so  voting  to  allow  the  bill  did  so  wrong- 
fidly  and  fraudulently  and  with  knowledge  that  the  bill 
was  unlawful. ' '    ( Italics  ours. ) 

which  case  further  holds  the  word  *' misappropriations"  contem- 
plates something  more  than  mere  mistake  of  judgment  in  the  allow- 
ance of  a  bill.  It  implies  tortious  or  fraudulent  conduct  and  that 
this  statute  is  not  penal  since  the  amount  recoverable  is  limited  to 
compensation  in  damages,  which  negatives  the  idea  of  punishment 
See  also: 

People  V.  White,  81  Colo.  ;jl5,  255  Pac.  453  (suit  v.  White 
for  stamps,  etc.,  as  County  Clerk) ; 

AVhalen  v.  People,  74  Colo.  417,  222  Paxi.  398  (indictment 
v.  Whalen  as  Co.  Comr.  Gunnison  Co.  for  illegal  ex- 
penditure for  intox.  liquors  under  Section  6819  C.  L. 
Colo.  1921.)*^ 

On  the  second  question,  however,  we  consider  that  the  com- 
missioners should  consult  their  own  private  attorneys  as  to  their 
own  personal  liability. 

Yours  very  truly, 

JOHN  S.  UNDERWOOD, 

Attorney  General, 

By  SIDNEY  P.  GODSMAN, 

Assistant  Attorney  General. 

338  DISTRAINT  WARRANTS 

To  John  L.  Stivers,  December  15,  1930. 

Service  of. 

Upon  the  proper  issuance  of  a  distraint  warrant  directed  to  the  sheriff, 
it  is  his  duty,  under  Sec.  8758,  C.  L.  1921  and  other  sections,  to 
serve  said  distraint  warrant.  Sees.  7380,  7376,  7461,  7378,  7884, 
7885,  8767. 

December  15.  1930. 
Mr.  John  L.  Stivers, 
County  Attorney, 
Montrose,  Colorado. 

Dear  Sir: 

Your  letter  of  November  25  was  received  in  due  course,  but 
answer  thereto  has  been  delayed  by  press  of  other  business  in  the 
office. 

You  ask  the  opinion  of  this  office  on  the  question  as  to  whether 
it  is  the  duty  of  the  eount}^  sheriff  to  serve  a  distraint  warrant  for 
taxes  issued  by  the  countv  treasurer  of  vour  eonntv. 
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Sec.  7380,  C.  L.  1921,  covering  the  question  of  distraint  war- 
rants, provides: 

*'If  the  treasurer  has  reason  to  believe  that  any  per- 
son charged  with  taxes  upon  personal  property  is  about 
to  remove  such  property  from  the  county  *  *  *  such  treas- 
urer may  *  *  •  proceed  to  collect  the  same  with  costs  and 
charges,  by  distraint  and  sale  of  smy  personal  property 

Sec.  7376  reads  as  follows : 

**When  the  treasurer  distrains  goods  he  may  keep 
them  at  the  expense  of  the  owner  and  shall  give  notice  of 
the  time  of  their  sale  within  five  days  after  the  day  of 
takuig  *  *  *  but  he  mav  adjourn  the  sale  from  time  to 
time.  *  *  *." 

You  will  note  that  neither  of  the  above  stnitious  makes  any 
provision  regarding  the  service  of  such  distraint  warrants  by  an 
officer.    However,  Sec.  7378  reads  as  follows: 

**The  officer  collecting  money  by  virtue  of  such  dis- 
tress shall  receive  the  same  compensation  as  Ls  allowed 
by  law  to  the  sheriff  of  the  same  county  for  the  execution 
of  a  fieri  facias,  to  be  eollocted  in  addition  to  the  amount 
due  for  taxes,  interest  and  penalties,  together  with  ten 
|>er  cent  of  the  amount  of  the  tax  in  additicm  thereto; 
and  the  ])roceedings  in  all  other  respects  shall,  as  nearly 
Hs  |)ractical)le,  be  the  same  as  pertain  to  the  execution  of 
said  writ  in  other  eas<»s. " 

I  wdl  your  attention  to  the  last  phrase  of  tlie  above  (pioted 
se<*tion  : 

*'•  •  •  And  the  proceedings  in  all  oth»M-  respects 
shall,  as  nearly  as  practicable,  be  the  same  as  pertain  to 
the  exe<'Ufion  of  said  \vr\\    (f\or\  facias"*    in  other  cases." 

From  our  investigation  wr  do  not  find  that  the  Supreme  Court 
of  Colorado  lias  ever  pjtss«'d  u]>on  the  cpiestion  which  you  ask.  nor 
are  we  able  to  get  much  comfort  from  the  text  books  or  the  deci- 
sions in  other  st4ites;  findin.r  ,,,1  ...k..  1»i.:irin.r  mw^n  tli.-  .lln-ct  nolnt 
which  you  have  in  min«l 

It  seems,  therefore,  tli.il    thr  <|ucstion   must    rest    \\\)iu\   u  deci 
sion  RH  to  juMt  what  is  tlw  rluir«cter  of  a  distraint  wnrrant. 

Sec.  8758,  C.  L.  1921.  n-ads  as  follows: 

**The   sheriff    in    person,   or   by    his    under^herifT   or 

deputy,     flhaJl     S<TV«'     ;md      •'v.w.nlo       !i<.,»«»r<lin.r      to     l;tu        ;|ll 
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processes,  writs,  precepts  and  orders  issued  or  made  by 
lawful  authority  and  to  him  directed,  and  shall  attend 
upon  the  several  courts  of  record  held  in  his  county/' 

Sees.  7884  and  8767  contain  similar  provisions  and  Sees.  7885 
and  8767  relate  to  penalties  for  the  failure  of  the  sheriff  to  serve 
papers  as  provided  in  the  sections  last  above  quoted  and  men- 
tioned. 

I  again  call  your  attention  to  Sec.  7378  which  refers  to  the 
officer  making  the  collection  and  provides  that  the  proceedings 
under  a  distraint  warrant  shall,  as  nearh^  as  practicable,  be  the 
same  as  pertains  to  the  execution  of  a  writ  of  fieri  facias.  Sec. 
7461  contains  a  provision,  that  the  sheriff  of  the  proper  county 
shall,  under  the  conditions  in  that  section,  serve  the  distraint 
warrant. 

In  the  case  of  Haiey  v.  Elliott,  16  Colo.  159,  at  page  162.  the 
court  said: 

''The  listing,  valuation  and  tax  levy  have  been  lik- 
ened to  a  judgment;  and  the  'warrant  to  collect'  has  been 
spoken  of  as  somewhat  analogous  to  an  execution." 

Again  in  the  case  of  SehweiJ  v.  Hartwiz,  23  Colo.  187,  at  page 
189,  the  court  said : 

"The  publication  of  a  notice  of  a  tax  sale  is  in  the 
nature  of  a  service  of  process." 

While  these  quotations  of  decisions  from  our  Supreme  Court 
are,  of  course,  not  directly  in  point  on  the  question  under  consid- 
eration, they  seem  to  carry  with  them  the  idea  of  the  court  that  a 
distraint  warrant  or  tax  notice  is  in  the  nature  of  a  writ,  an  exe- 
cution or  process  of  some  character. 

It  is  our  opinion,  therefore,  that  upon  the  proper  issuance  of 
a  distraint  warrant  directed  to  the  sheriff,  it  is  his  duty  under  Sec. 
8758  and  the  other  like  sections  to  which  reference  is  made  above, 
to  serve  said  distraint  warrant. 

As  we  have  above  indicated,  however,  this  would  seem  to  be 
a  very  close  question  and  one  upon  which  there  are  no  very  en- 
lightening court  decisions  or  statements  in  the  text  books.  For 
this  reason,  of  course,  it  is  one  which  in  the  final  analysis  would 
have  to  be  determined  by  the  courts. 

Very  truly  yours. 

JOHN  S.  TTNDERWOOD, 

Attorney  General. 

By  ARTHI^R  L.  OLSON. 
Assistant  Attorney  General. 
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339  FEES  AND  SALARIES 
To  E.  J.  Bond,  l)e<'ember  15,  1930. 

Xaturalizatioii. 

Moneys  received  hy  clerks  of  the  Districl  Court  as  fees  in 
naturalization  cases  must  be  ^accounted  for  to  the  count v  as  are 
other  fees.    Sec.  7S79.  C.  Tj.  1021. 

340  LEGAL  NOTICES 

To  Rajnnond  Stebbins,  December  18,  1930. 

''General  circulation." 

Any  notice  or  other  written  matter  required  to  be  published 
in  a  ne\\'spaper  bj^  any  law  of  this  State  is  a  lepral  notice. 

Any  ne^vspaper  corainjr  within  the  classifications  of  Sec.  -l. 
Ch.  139,  S.  L.  1923,  is  a  proper  ne%vspaper  in  which  to  publish 
legal  notices  of  advertisements,  provided  that  such  newspaper  has 
had  the  circulation  prescribed  by  Sec.  4  of  said  chapter  prior  to 
the  first  insertion  of  such  notice  of  advertisement. 

341  INDUSTRIAL  COMMISSION 

To  Industrial  Commission  of  Colorado,  December  30,  1930. 

Jurisdiction  over  employes  of  railroads  enjrajred  in  intei*state 
commerce.  "The  true  test  of  employment  in  such  commerce  is — 
Was  the  employe  at  the  time  of  the  injury  en$ra<re<l  in  interstate 
transportation,  or  on  work  so  closely  related  to  it  as  to  be  practi- 
cally a  part  of  it?"  (Freeman  v.  Grove.  75  Colo..  566.  568.)  Also: 
Federal  Transportation  Act. 
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Legal  action   for  not   necessary    (45) 78 

CHATTEL  MORTGAGE 

Superior  to  Town  Ordinance   (326) 199 
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<'IVIL  SERVICE  Page 

See  Coal  Mine  Inspector 

Appoinlnient     nit-niber    of    Commissi* ni     (79) 94 

Certirication    to   anotlu-r    position    (34) 74 

Commission  served   in   mandamus   preserve   statu   quo    (82) 1*7 

I^borors  and  skilled  laborers    (43) 78 

May  authorize  temporar>-  appointment  but  not  name  appointee  (181)..  140 

Probationary   period   not   authorized    (133) 122 

Removal  of  name  from  eligible   list    (40)  7r. 

CITIES  AND  TOWNS 

See  Auto  Tourist  Camps.  County  Board  of  Health,  El«<tioiis,  PhnnWiim 

Absent  voters*  Act  do«s   not  apply    (231) 1 59 

Alderman    vacancies    (17) 80 

Election  for  sale  of  light  plant   (33) 74 

Failure   to  hold    town   t-h-ction    (215) 1 54 

Liability  premium  stat«-  compensation  insurance   (289) 171 

^lunicipal  bonds,  who  may  vote   (229) 158 

Municipal   improvements  assessed    for   taxation    (110) 109 

Names  on  ballot   (33) 74 

Ne.w    party    organization    (35) 74 

No  liabilit>-  for  negligence  in  public  duties  (180) 140 

Ordinance  confiscation   superior  to   chattel    mortgag.     (326) 199 

Ordinance  control   Sunday   shows    (304) 194 

Ordinance   for    franchise    street    railway    (945) 165 

Ordinance   sidewalk    (307) 194 

Public    library    erection    (221) 157 

Removal   from   town  effect  on   officers   (333) 292 

Trustees  six   for  two  years    (182)    (201)    (206)    (213) 142.    151.    152.  164 

CLE:RK    DISTRICT  COURT 

Fee   f<»r   naturalization    (339) .  .  210 

Not  county  officer  (150) .  .  126 

COAL  MINE  INSPECTION 

Annual   report   printing,    how    paid    (204) 157 

Duties    of    inspector    (118) 113 

Five    men    mine    (118) 113 

Interest  on  inspection   fund  piiyable   to  u«-ii«ral   fund    (204)               15'- 

I^nd  owner  not    llabh-    for   lessei's    tax    (1S8) .  149 

Oflflco  under  act  1111. d   from   .ligible  list    (255)  167 

COLLECTION  AGENCIES 

See  JuHtlce  of  Peac«' 
CX>LOUADO  PRODUCTS   LAW 

Application   of  U>   I«k*uI    improvement. s    (89)  10;.' 


CONSTITUTION 
Amendmentn    (16) 

Amendment   to   lni-reui««<    MiiHrieH    (40) 

Approval  by  Oovernor  reNolutlon   for  convention   (98) 

Controls  who  In  rltix*-n    (47) 

Effect  of  veto  on   progn-MM  of  bill    (48).  .  

No  probationary  pcrhMl.  civil  Hervlcc  nmendment    (133) 
RrKiMitf*  pn>tert   nljiti-   prop«<rlv    (190)    


59 
78 
7S 
79 
89 
122 
113 


«'ollPORATl()NK 

Frrn   ref und«d    (78) ...      14 

Namr   chnnffed    (MT) .  .    ITI 

Krnnwnl    for  i-xti-nrilon   corporntc   «<xliitenrr    C9M)  1R8 
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CONVICTS  •  Pa?:e 

See  Paroles,  Prisoners,  State  Penitenti:ir> 

Citizenship  of   parole    (263) 170 

Parole  make  homestead  entry   (263) 170 

COUNTIES 

See  Fiscal  Year,  Libraries 

Classification   Jefferson   County    (59)    (98) 'JO,   lOG 

Employees'  compensation  insurance   (240) 164 

COUNTY  AGRICULTURAL   AGENT 

See  County  Commissioners 
COUNTY  ASSESSOR 

See  Taxation 

Salary   and  bond   of  deputy    (217) 155 

COUNTY  BOARD  OF  HEALTH 

No  jurisdiction  within  cities  and  towns  (134) 122 

COUNTY  CLERKS 

See  Elections.  Fees  and  Salaries 

Duty  to  record  not  pass  on  instruments   (242) 164 

Expense  and  fees  (188) 143 

Making    abstracts    (100) 106 

Records  rebound  duty    (139) 123 

COUNTY  COMMISSIONERS 
See  Officers,  Public 

Appointed  to  fill  vacancy    (196) 14  6 

Appointment  county   agricultural   agent    (293) 19o 

Appointment  county   officers    (310) i:).') 

Authority  to  employ  welfare  worker   (337) 202 

Authority  over  fines   (122) 1 1  a 

Expense  trips  county  business    (97) 106 

Expense   to  state  convention    (188) 143 

Implied    powers   discussed    (337) .- 202 

Maintain  county  highways  through  town   (264) 170 

Not  authorized  to  pay  school  nurse   (175) 137 

COUNTY  CORONER 

Qualifications    (331) 201 

COUNTY  COURTS 

See  County  Judge,  Fees  and  Salaries 

Appointment  and  .salar>^   clerk  county   court    (147) 126 

Jurisdiction    discussed    (292) 1 90 

COl^NTY  EQUALIZATION  BOARD 

See  Taxation 
COUNTY  JUDGE 

Must  account  for  marriage  performance  fees   (161) 12K 

COUNTY  RECORDS 

See  County  Clerk 

COUNTY  SHERIFF 
See  Fees  and  Salaries 

Pee  attending  execution  condemned  persons   (276) 177 

Publication   notice   of   sale    (6) 56 

Salary  of  undersherilf   (210) 153 
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COUNTY   SUPERINTENDENT 

Appointment   to   fill   vacancy    (4) .')') 


Mileage    (10) r.7 

Powers    (38) 75 

COUNTY  SURVEYOR 

Requirements  to  hold  office   (25) 60 

Qualifications     (277) 177 

COUNTY    TREASURER 
See  Schools,  Taxation 

Appointment   to  fill  vacancy    (5) 56 

Duty  to  receive  part  payment  of  tax   (19) 65 

Fee,   hail  insurance    (179) 140 

Surplus  special  fund  must  go  (312) 195 

CRIMES 

See   Larceny 
DAIRIES  D 

See  State  Dairy  Commissioner 

DIRECTOR  OF  MARKETS 

Violations  of  act   (129) 120 

DISTRICT  ATTORNEYS 
See  Fees  and  Salaries 
Defend  County  Treasurer   (14) '7 


ELECTIONS  E 

See  Cities  and  Towns 

Absent  voter's  ballot   (328)    (329) 200,   201 

Acceptance  by  sole  dosi^'nce    (284) 17;« 

Acceptance  when  name  is  written  in  at  primary   (296)   (298) 191.   191' 

Acceptance  after  primary    discussed   (298) 192 

Action  county  clerk  on  vacancy  desipiiatlon   (285) 179 

Ballot  with  one  man  for  two  offices   (315) 196 

Candidate's  name  placed  on  ballot   (274)    (308).  ...176.   194 

Change  of  party  affiliation    (22)    (262)    (270)    (283) 68.   168.   174.   179 

Compensation    election    officials    (297) 191 

Disqualification   to  vote    (323) .199 

Deceased  candidate's   name   left   off  primary   ballot    (289)  .    189 

Pande   prisoner's  right   t..   vot.-    (290) 190 

Precincts   established    (268) 167 

Pre«-lnct.M  ehniiged   to  «'oriM)rate   limits    (286).  17*' 

(juftllflratloiiH    f.f    ««oroner    (331) 201 

UeglHtratlon   lists   purged    (80) .      94 

Keglstrutlon   In   towns  lying   in  two  count le.s  (261)  160 

HeglHtratlf>n   In   towns   by   eounty   clerk    (252)  16«» 

Hegintratlon  and  change  of  afTlliation   (883).  iT' 

HeglMtration     (288) 17' 

Heiildenco    (287)     (317) Sn.    1 96 

Kesldenre  family  of  convict   (20)  7!? 

UiMi  of   pencil   marking   l»nllot    (311)  T'"' 

VaoAncy  after   prlmnr>'    (308).  ! .' ! 

Vacancy   in  ofrUe  of   Dlstrbt    .Iti.li:.     (257)  167 

Vacancy   prior   to   prlmsry    (279)    (281)    (285)  *<.   179 

ISMPl^OVRBS 
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ENGINEERS 

See  State  Engineer 

Engineering  faculty  members  must  have  license   (106) 108 

EQUALIZATION  BOARD 

See  Taxation 

FEES  AND    SALARIES  P 

See  County   Sheriffs,   Prisoners 

Acting  Tax  Commissioner  entitled   to   salary    (178) 1  40 

Clerk  county   court   (102)    (147)    (184)    (193) 107.    126,    14  2.    145 

County  clerk  fee  for  acknowledgment   (321) 197 

County  Treasurer  on  hail  insurance   collections    (17S) 140 

Deputy    District    Attorney     (67) 92 

Fee   sheriff's   investigation   without    warrant    (303) 193 

Fees  and  expense  county   clerk   (188)    (195) 14:!,   146 

Jurors'    fees    (81)    (84) 95,     98 

Legislative    director    (228) 158 

Marriage  ceremony    (161) 129 

On    naturalization    (339) 210 

Probate  fees  (56)   (74)   (77)   (90)   (91)   (99)   (123)    (125)   (131) 

Salary  paid  from  fees  collected   (195) 146 

Sheriffs'  fees  on  distraint  warrant    (291) 190 

Sheriffs   fourth   class   county    (92) 102 

State   Geologist    (95) 10?, 

(144)    (151)    (159)    (225)    (253)    (254)    (335) 90,   93,  94,   102,  106,   113. 

116,   122.    125,   127,    129,   157,   166,   167,    202 

FENCES 

Partition   between   owners    not    lessees    (164) 1 30 

FINES 

See  County  Commissioners 

On  prohibition  law  violations  go  to  general  school  fund    (1) 55 

FISCAL   YEAR 
See   Schools 

Application    (20) 66 

Counties   not  affected  by   bill    (146) 126 

FOOD  INSPECTION 

See  Pure  Food  and  Drugs 

FORESTRY 

Fires  on   State   University   land    (120) 113 

O 

GASOLINE  TAX 

See  Highway  Department 

Allocation  3   per  cent  fund    (138)    (244) 123.   165 

GEOLOGICAL  SURVEY 
See  State  Geologist 
Appropriations     (103) 107 

GOVERNOR 

See  State  Penitentiary,   Constitution 

Discretion  on  paroles   (288) .    180 

Veto  requires   return   of  bill   to  legislature    (49) 8!t 
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HAIL  INSURANCK  H  Page 

See  State  Hall  Insurance 

HIGHWAYS 

See  Highway  Departnuni,  ('ounty  Commissioners,  Gasoline  Tax 

Highways  across  public   lands    (256) 167 

Livestock  collision  grazing  on    (72) 93 

No   liability   public    utility   change    highway    route    (190) 144 

Over  school  district  land  (265) 171 

Participation  :i  per  cent  fund  (152)   (158)   (174)   (138)    (244) 

127.    128.    137.    123,    Ibf. 

Signs    on    (149) 1 26 

Use  of  surplus  funds  on  completion  project   (30O) 193 

Width    (70)    (238) 92.   164 

HIGHWAY   DEPARTMENT 
See  Highways,   Gasoline  Tax 

Form  of  contract  discussed   (191) 1 44 

Gas  and  motor  vehicle  gasoline  used   \)\    r.iunti.'s   (87) 98 

Lowest  bidder  on  contracts   (301V^) 193 

Minimum   wage  requirement  not  authorized  iu  contnuts    (301H) 193 

No  liability  for  damages  to  car  or  stock  (199)   (207) 149,  152 

Utilities  cannot   anticipate   action    widen    highway    (319H) 197 

HOLIDAYS 

See  Cities  and  Towns 

Senate  bill    2«ir,    (62) Ml 


INDUSTRIAL  COMMISSION 

See  State  Industrial  Commission 

INDUSTRIAL  SCHOOL 

See  State  Industrial  Scho<jl 

INHERITANCE  TAX 

Fees    of    county    <'ourt    (91) .  .    102 

INSANE  PERSONS 

Estate    of.    widow's   allowaiic-    (250)  1  ••6 

Surgical  and   dental    treatment    (94)  if^S 

INSURANCE 

See  Schools,  State  Insurance 

Annual  and  tax  statements  filed   (234) .163 

Elective  «)fricerH  not  employ. •♦•h  within  Act   (218)  ...    16& 

Endfjwment    contracts    (890) 166 

Exemption    from    tax    (189) i. .    144 

I^'orelgn   company    wrItInK   workmen's   compenna  t  l..ii    Insiirnnet-  (80)....      90 

Foreign  compiiuy   writing   (119) 118 

Tntemtate    comity    (119) 118 

Minors     (880) ir.« 

Mutual    may    be    written    (324)  199 

Pffllcy  conntrue<|  strictly  HgaliiHt   (unip-'iiy   urliliig   (187)..  116 

Premium   tax  title  and  KUiiniiil>    iimipanies  (848) 166 

Premium   tux    not   cnllectlbl*-   on   witlidrnwalH   from   stat.     (205)  ir»? 

INTOXICATING  LIQUOR 

Hoe  Alcohol.   Prohibition    Uiw 

Slirr'"»>«  "i"1     1..  rt,.li     f,..      III.... I     .  I,.,r.  I.     1...1       .  ..  I  I.,  .r  I  v .  .1     (176)  IT 
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IRRIGATION 

See   State  Land  Board 

Assessment  of   water   (18) 61 

J 

JURORS 

See  Fees  and  Salaries 
JUSTICE  OF  PEACE 

Collection  agency   bond   givtn    (162) 12H 

Jurisdiction   of   minors    (50) 8l> 

JUVENILE  DELINQUENTS 

Jurisdiction  of  justice  court  over  minors   (50) 89 

Zi 
LAND  BOARD 

See  State  Land  Board 

LARCENY 

Grand  and   petty   larceny   distinction    (332) 201 

LEGAL   PUBLICATIONS 
See  Taxation 

Example   of   newspapers   qualified    (152^) 127 

General   circulation    (340) 210 

liEGAL   RESIDENCE 

See  Aliens,  Schools,  Elections 

Family   of  convict    (29) 73 

LEGISLATURE 

Appointment   member   to   civil    office    (46) 78 

National    Guard    resolution     (64) , 91 

LEGISLATIVE   DIRECTOR 

Salary    (228) 158 

LIBRARIES 

Establishment  of  free  county  libraries   (301) 193 

Location    free   county    library    (172) 136 

Member  of  board  as   librarian    (8) 56 


MECHANIC'S  LIEN 

Registered   land   procedure    (126) 116 

MILITARY  DEPARTMENT 
See  National  Guard 

MORTGAGES   AND   TRUST   DEEDS 

Trustee's  deed  issues  after  nine  months   (216)    (2S5) 154,   191 

MOTOR  VEHICLE 

See  Highway   Department 

Chauffeur's     license     (128) 120 
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NATIONAL   GUARD  Page 

See  Legislature 

Adjutant  general   bound   by   military   board    (200) 150 

National   defense   fund   surplus   (©9) 92 

Purchase  of  equity   in   mortgaged   property    (78)  94 

NAT  UR  ALIZATION 

Natives   of  China   or   Japan    (47) 79 

O 

OFFICERS,   PUBLIC 

Civil  service  commissic<mr   (79) 94 

Compatible   office    (86) 98 

Judges'   salary   Increase    (42) 78 

OIL   SHALE 

Contract  United  States  and  state   investigation    (88) 100 

OPTOMETRY 

Corporation    may    operate    department    (71) 92 

PAROLES  P 

See   State  Penitentiary.   Convicts 

PLUMBING 

Home   rule  city    not  exempt  state    law    (141) 123 

Institutions  not  subject,  reasons   (93)   contra   (101) 103.   106 

State    license   must   be   obtained    (230) 158 

PRISONEaiS 

See  State  Penitentiary-,  Elections 

County  jail,  credit   for  good  time   (243) Ifi4 

Fee   and   expense    for    tn'Tispf>rt.tti'ui    (185) 142 

PROHIBITION   LAW 

See  Alcohol,   Intoxicating   Liquor 

Fines  go  to  general   school   fund    (1)  S'l 

Sacramental   wine,    no  permit   for  manufacturing    (142)  124 

PUBLIC  CONTRACTS 

See  Colorado   Produce   I^w 

PUBLIC  TRUSTEE 

See  Mortgages  and  Tru."t   i>  ,»«- 

PUBLIC  UTILITY 

See  State  Public   ITtUltles  Commission 

Example    of    (81) 68 

PURE  FOOD  AND  DRUGS 

Cooperation  dnlr>    rommJ»Mloner  with    munlc-ipalltbH    (306)...  194 

ProCttdure   hold    HUHpecKvl    K<H>dH    pending    Hnnlyuls    (979) 176 


RAILROADS 

Snm  Taxation.  Workmen's  Compensation 
REAL  ESTATE  LICKNSR  FUND 

ApproprintlunM  nvHlliibli-    (113).  Ill 


Attorney  General  of  Colorado  221 

REDETMPTIONS  Page 

See  Mortgages  and  Trust  Deeds,  Taxation 

REGISTERED 

See  Mechanic's  Liens 

RODENTS 

See  Predat(»ry  Animals  and  Rodents,   Sta|;e  Agricultural  College 


SATURDAY  AFTERNOONS 
See  Holidays 

SCHOOLS 

See  State  Land  Board,  Highways 

Amount   of   special   levy    (7) 5C 

Apportionment   high   school    teachers    (233) 163 

Attendance  high  school  pupils  another  county    (109) 108 

Bond    election    (63) : ...      91 

Bond  issue  floating  indebtedness  neces.sary   (155) 128 

Bonded  indebtedness,   limitations   (163) , •.  ,129 

Bond   forfeitures   where   credited    (222) 157 

Budget     (63) •••  .  ;   •  91 

Bus   drivers'   license    (36) .'.'..  '75 

Consolidation  title  to  property    (24) . ,.     69 

Consolidated    schools,    terms   of   officers    (37) .      75 

^  County  general  school  fund  (104) ''. ;.':'.    107 

Discount  of  teacher's   warrant    (156) .  .\  '.'  128 

Districts  not  to  acquire  cooperative  stocks  (214) ..,..,....  .154 

Fiscal    year    (104) .  .    1 07 

Flag   law  enforcement    (13) :......'  57 

Funds  kept  separate  by  county  treasurer  (85) .  . '.      98 

High  school  committee   composed   of    (259) .    168 

High  school  committee  expense  of  attendance  (187) :'.  .  .  '142 

High  school  pupil  residing  in  national  park  (325) ._,..:,  .199 

Insurance  written  by  member  of  board  (65) 91 

Joint  school  district  annulled   (236) 163 

Levy  for  general  county   fund    (260) ...  .'  168 

Liability    insurance   on   busses    (173) 137 

Limitation   of   levy    (299) -...:,  .193 

Limitations    on    tax    levies    (334) .202 

Mileage  of  county  superintendent   (10) 57 

Minimum  salary   fund  kept  separate   (266)  . 171 

Mutual   insurance    school    districts    (48) 79 

Outgoing  school  board  may  hire  teacher  (156)   (235) 1 28,   163 

Powers   of  county   superintendent    (38) .75 

Power  school  board  grant  right  of  way   (312^4) .-..•,  ^^-'^ 

Purchase  real  estate  second  class  district   (219) .      156 

Refunding  two  issues  of  bonds  may  be  voted  (148) .    126 

Residence    (137) 123 

School  houses  used  for  voting   (12) _. .      57 

School  month    (121) ■     .113 

School  nurse  not  paid  by  county   (175) 137 

Second  class  district  functions  as  first  class  (247) 165 

State  aid  (136) ...•  :    123 

State   license   not   required    (44) 78 

Teachers'  certificate  county  second  grade    (61) 91 

Teachers  of  special   subjects    (117)    (121) 112,   113 

Teachers'  salary  increased   (313) 195 
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Term   aiui    ii;iy    county    Jii^li    school    committee    (58) "JO 

Truant   officer    (13) 57 

Tuition    (137)     (183)     (186) 123,   142.   142 

Tuition  paid   by   parent  or  district    (143) 124 

Transportation  of  pupils  (54)    (63)    (186) 89.   91.   142 

Union  high   schools  maximum    levy    (15) '.!> 

SCHOOL   OF   MINES 

See  State  School  of  Mines 

SBCRETAHY  (»K  STATE 
See  Auto  Tourists'  Camp 

SOLDIERS  AND  SAILORS  HOME 

Inmates  when  found  feeble-minded  (27) 7 J 


STATE  AGRICULTURAL   COLLEGE 
See  Predatory  Animals  and  Rodents 

Investment  of  land  ^rant  funds   (275)    (278) 176,   177 

No  liability   for  daniaprc   to   stock    from    rodtiit    pois<»n    (202) 151 

STATE  AUDITOR 

See  State  Agricultural  College,  State  Hail    Insurance 

Payment   of    employees    <leneral    Assembly    (51) 8!t 


STATE   BARBER   BOARD 

Apprentices  employed  in  state  institutions  (212) IHH 

Permits,    no   .authority    (140) 123 

STATE    BOARD    OF    AMSTRACT    KXAMINIOKS 
See  County  (Tlcrks 

Act    creating'    (111) 109 

License    issued    (116) 11*J 

Licensee  have   set   alistra«t   books    (261)  168 

STATE  BOARD  OF   HEIALTH 

Acts  in  place   (»f   loc^U   hoard    (2) .55 

Local    regiatnir,    appointment    (115)...  112 

Local   registrars,   vital  statistics    (68).  •'- 

STATE    BOXINC    < 'n.M  M  ISSION 

Exemptions    (166)    (44) I'l.      7K 

STATE  DAIRY  COMMISSIONER 
See   Pure  Food  and    f'ruk'M 

STATE  EMPIXJYEES 

Payment,  auto  tluft   depuriMient    (57)  '"• 

STATE  ENGINEER 

See  Engineer* 

Approviil  of  plans   for  dam   eonMtru«-t Ion    (135)  1-- 

Dams   unsafe,   procfdure  to  condemn    (305)  194 

Deputy  water  commisiiloners'  salary    (903)  i     ' 

STATI-:   FAIR  COMMISSION 

(Cannot   pledge  aiitlclpat«>(l    revi<nue    (211) 
STATE  OBOUOniKT 

Salary    (M) 
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STATE  HAIL   I^SUHAN'CK  Page 

See  Taxation 

County    treasurer's    fee    (179) 140 

Tax  cannot  be  paid  separately   (227) 158 

"Warrants   for  losses   issued   (132) 122 

STATE   HOSPITAL 
See  Insane  Persons 

STATE  INDUSTRIAL  COMMISSION 
See  Workmen's  Compensation 

Compensation   insurance    fund,    linbility    town,    premium    (269) 171 

Test   of   jurisdiction    (341) 210 

STATE  INDUSTRIAL  SCHOOL 

Authority  to  convey  lands   (268) 171 

STATE  LAND  BOARD 

Damage  to  state  land  by  water   (248) 165 

Local  improvement  bonds  not  purchased  by  scliool  fund   (271) 176 

Loans  not  made  on  lands   subject  bonded   indebtedness    (105) 107 

Power  to  accept  redemption  bonds  before  due  date  (165) 130 

State  lands  sold  to  ex-service   men,   procedure   (273) 176 

STATE  NORMAL  SCHOOLS 
See  Plumbing 
Auditors    (11)    57 

STATE    PENITENTIARY 
See  Paroles,  Prisoners 

Appropriations  for  improvements,    liow   used    (302) IDS 
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